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TRANSPARENCY, PARTICIPATION, 
ACCOUNTABILITY AND FULL REMEDIATION: 
A PROPOSAL OF GOVERNANCE REFORM 
TO REMEDY THE DOCE RIVER DISASTER

ABSTRACT

The goal of this Policy Paper is to conduct a propositional analysis of the mechanism created to remedy 

the damage caused by the collapse of the Fundão tailings dam, established in the settlement agreement for 

the recovery of the Doce River basin. This agreement was signed in March 2016 between the government 

and the involved companies (Samarco, Vale and BHP Billiton). Following an analysis of the mechanism 

based on international standards for the right to an effective remedy, a number of shortcomings were 

found that make it difficult or impossible for the affected communities to gain access to fair remedies.  

 

These are: the lack of meaningful participation by the affected communities; the repeated non-performance, by the 

companies, of the obligations set out in the agreement; and the flaws in the design and implementation of the remedy 

programs, which are not compatible with the experienced harms and with the affected communities’ livelihoods. 

These problems undermine the legitimacy of the governance structure and the effectiveness of the remediation 

measures. This paper presents recommendations for possible adjustments to the current remedy mechanism that 

would enable the effective remediation for the damages caused. These adjustments are based on four key principles: 

transparency, participation, accountability and full remediation. It is expected that the affected communities will 

have the opportunity to decide, in a free and informed manner, which measures are adequate for remedying the 

full range of experienced harms, as well as that such measures are correctly implemented by the entities that are in 

charge of them.

Keywords: Doce River; Mariana; Renova Foundation; settlement agreement; business and human rights; effective 

remedy.
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I. INTRODUCTION

 This Policy Paper addresses the governance 

of the Renova Foundation and the Interfederative 

Committee, which are responsible, respectively, for 

the implementation and oversight of the programs to 

recover the Doce River basin following the collapse of 

the Fundão tailings dam, on November 5, 20151. The 

goal is to provide inputs and to draft proposals for 

the necessary adjustments in the governance of the 

two organizations, as well as to the remedy programs 

developed by them, in light of international standards 

on the right to an effective remedy.

 The Renova Foundation and the Interfederative 

Committee were created by the Settlement Agreement 

- officially known as the Transaction Term of Conduct 

Adjustment - signed in March 2016 between the three 

companies (Samarco, Vale and BHP Billiton), the 

federal government, the state governments of Minas 

Gerais and Espírito Santo and a number of other federal 

and state-level bodies and agencies.2 The Settlement 

Agreement also established the socioeconomic and 

socioenvironmental approaches to the recovery of the 

Doce River basin, within which the remedy programs 

are developed. The socioeconomic approach includes, 

among other things, the socioeconomic registry, in 

which the Renova Foundation recognizes the affected 

people and identifies the damages they have suffered; 

and the Mediated Compensation Program, in which 

the people already registered as affected may seek 

out-of-court monetary reparations.

 

 The parties in the agreement made a choice 

for an extrajudicial remedy mechanism to solve 

the disputes between the affected people and the 

companies involved. On the one hand, this choice is 

justified because of the numerous barriers to access to 

justice in Brazil, particularly when it comes to human 

rights violations by companies. Some of the main 

problems faced are the sluggishness of the Brazilian 

justice system, the lack of knowledge by the affected 

communities about their rights, and the difficulty of 

measuring the damage caused.3  On the other hand, 

several measures need to be adopted to guarantee that 

extrajudicial remedy mechanisms effectively protect 

the rights of the parties in dispute.4  The effectiveness 

of these mechanisms depends not only on their 

institutional framework, which needs to provide the 

right instruments for the affected people to receive 

reparations for all the experienced harms. There also 

needs to be an effective oversight of compliance, as 

well as judicial channels that can ensure the provision 

of these remedies if the mechanisms in question are 

flawed or incomplete. In this respect, extrajudicial 

remedy mechanisms involving human rights 

violations cannot create barriers to access to justice by 

the affected people, as it would impair its functioning.

 Since the Settlement Agreement was signed, 

civil society organizations, scholars, members 

of the Public Prosecutor’s Office and the Public 

Defender’s Office, as well as representatives from 

social movements and the affected communities have 

identified a number of problems and issues that need 

adjustment in the structure of the two entities and in 

the remedy programs. More specifically, they have 

criticized (i) the lack of participation by the affected 

people in the negotiating process of the Settlement 

Agreement and in the structure of the Renova 

Foundation and the Interfederative Committee; (ii) 

the establishment of a ceiling to be disbursed by 

the companies in the first years of reparations for 

damages, even before the complete assessment of 

the disaster; and (iii) the lack of concrete targets and 
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clear standards for determining compliance with the 

obligations set forth in the agreement.5 

 As a result, two other agreements were signed 

over the course of 2017 with the objective of (i) assessing 

the efficiency of the programs developed thus far, (ii) 

conducting a complete assessment of the damages 

caused by the disaster, and (iii) creating technical 

assistance committees to advise the affected people 

throughout the remedy process. Those agreements 

are the Preliminary Adjustment Agreement, signed 

in January 2017, and its first protocol, signed in 

November of the same year. The involved companies 

and the Federal and Minas Gerais and Espírito Santo 

States Prosecutor’s Offices are currently negotiating a 

final agreement that will adjust the governance of the 

Renova Foundation and the Interfederative Committee.

 This Policy Paper intends to take advantage of 

the current review of the governance created by the 

Settlement Agreement to outline proposals on how to 

adapt it to international standards on the right to an 

effective remedy. In light of international human rights 

law, we will make a propositional analysis of three 

shortcomings that have been hindering the protection 

affected communities’ rights. These shortcomings 

are: (i) the lack of meaningful participation, with 

decision-making power, by the affected communities 

within the structure of the Renova Foundation 

and the Interfederative Committee; (ii) Renova 

Foundation’s repeated non-compliance with the 

obligations set forth in the Settlement Agreement 

and with the determinations of the Interfederative 

Committee; and (iii) the shortcomings in the design 

and implementation of the remedy programs, in 

particular the socioeconomic registry and the Mediated 

Compensation Program.
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II. THE SECONDARY 
ROLE OF THE AFFECTED 
COMMUNITIES WITHIN THE
STRUCTURE OF THE 
RENOVA FOUNDATION AND 
THE INTERFEDERATIVE 
COMMITTEE

 According to international human rights law, 

rights holders who suffer gross human rights violations 

should not be treated merely as recipients of remedies. 

They should also actively participate in the set-up, 

assessment and operation of remedy mechanisms.6  

This is particularly important in cases of human rights 

violations committed by business enterprises, given 

the need to level the playing field between them and 

the affected people.7 The participation should occur 

before the implementation of the remedy mechanism, 

so the parties can co-create and jointly design it.8 In 

other words, the affected people should be given the 

opportunity to effectively influence the design and 

implementation of the remedy process and to decide 

which measures are most suitable for remedying the full 

range of damages they suffered. For this participation 

to be free and informed, the affected communities 

should also have full access to relevant material 

information on the violations, the remedy mechanisms 

that are available to them, and all the existing 

legal, medical and psychological resources.9   

 

 In the Doce River case, the affected communities 

did not meaningfully participate in the design of the 

remedy measures and they have been left out of the 

implementation and oversight processes. According 

to the Settlement Agreement and its own bylaws, the 

Renova Foundation is the organization responsible for 

the development and implementation of the programs 

for the recovery of the Doce River basin and for the 

management of the funds allocated to these programs. 

Four internal bodies compose the Foundation: 

(i) an Executive Board, which develops, proposes 

and executes the remedy programs; (ii) a Board of 

Trustees, which approves the programs proposed by 

the Executive Board; (iii) an Advisory Board, which 

advises the Foundation and issues opinions on the 

remedy programs, which are not binding; and (iv) 

an Audit Committee, which conducts the financial 

and accounting oversight of the Renova Foundation.  

 

 Of all these, the only body with members 

appointed by the affected communities is the Advisory 

Board, which has seventeen members, of which five 

are representatives of the affected communities. Seven 

members form the Board of Trustees - six appointed 

by the three involved companies, in the proportion 

of two per company, and one member appointed by 

the Interfederative Committee. The Board of Trustees 

appoints the members of the Executive Board and 

they must be individuals with technical qualifications 

and notorious professional experience in their field. 

Finally, the Audit Committee consists of members 

appointed by the Board of Trustees, by each of the 

involved companies, by the federal government and 

by the state governments of Minas Gerais and Espírito 

Santo.

 The Interfederative Committee, in turn, is 

an external body for dialogue between the Renova 

Foundation and the government. Its responsibilities 

include, among others, the validation of the remedy 

programs and the imposition of penalties to the 

Renova Foundation and the three companies in the 

event of non-compliance with any of the obligations 

they assumed in the Settlement Agreement. The 
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Interfederative Committee is exclusively composed of 

government representatives. Of its twelve members, 

two are representatives of the municipalities of 

Minas Gerais affected by the disaster and one is a 

representative of the affected municipalities in Espírito 

Santo. These representatives, however, are municipal 

administrations’ employees and do not necessarily 

represent the interests of the affected communities. In 

addition to its members, the Committee may also set 

up Technical Commissions to advise it in the analysis 

of the proposed remedy programs and their results. 

Although affected people may serve on these Technical 

Commissions, their role is limited and, as a rule, they 

do not have any decision-making power. 

 This demonstrates the first shortcoming in 

the governance of the Renova Foundation and the 

Interfederative Committee: the affected communities have 

no decision-making power in these two entities. Neither 

the Advisory Board of the Renova Foundation nor the 

Technical Commissions of the Interfederative Committee, 

on which the affected communities can participate, issue 

binding recommendations or opinions. Moreover, in the 

case of the Advisory Board of the Renova Foundation, the 

representatives of the affected communities are a small 

minority – just five out of seventeen members. Only 

equal representation and decision-making power shared 

between the affected communities and the other parties 

involved – including companies and government – will 

guarantee meaningful participation. Any proposal for the 

participation of the affected communities that is below 

the number necessary for them to determine the course 

of the remedy programs would be incompatible with 

international human rights law. Such proposal would also 

disregard the requests made by the affected communities 

over the course of the negotiations for the new agreement.10

 

           Meaningful participation by the affected 

people is also undermined by the lack of standards 

for their participation and for the appointment 

of their representatives. Neither the Settlement 

Agreement, the bylaws of the Renova Foundation 

nor the Internal Regulations of the Interfederative 

Committee contain clear rules on the process for 

selecting these representatives. As an example, the 

Interfederative Committee, in the Deliberation No. 

155/2018, determined that the Renova Foundation 

would cover the costs of participation by affected 

traditional communities in the meetings of the 

Technical Commission on Indigenous and Traditional 

Peoples and Communities (CT-IPCT). The same 

deliberation provides that this participation will 

follow standards to be defined by the CT-IPCT and 

the Renova Foundation, observing the preliminary 

guidelines of the Interfederative Committee. There 

is no mention, therefore, to the obligation to hold 

consultation processes pursuant to Convention 

169 of the International Labor Organization or 

of any protocols for prior consultation that these 

communities may have developed.11  In order to ensure 

the compliance of this participation with the cultural 

practices of the affected traditional communities, 

the Interfederative Committee should include this in 

its preliminary guidelines and guarantee that these 

guidelines are respected.

 The lack of meaningful participation 

also undermines the very legitimacy of the two 

organizations. The Renova Foundation was intended 

to be independent from the companies and to have 

the autonomy to manage the funds and execute the 

remedy programs. However, in practice, it is not 

independent from the involved companies, since 

they are responsible for appointing, whether directly 

or indirectly, the members of the Foundation who 
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will develop, approve and execute the reparation 

programs. Given this flawed governance, the affected 

communities are now demanding that discussions on 

the remedy programs take place in local decision-

making spheres, enabling their participation in the 

decision-making process. An example of this is the 

Working Group on the issue of Redress for the Right 

to Housing, which was set up in Mariana. One of the 

meetings of the Working Group was attended by more 

than 150 people, the majority of whom were affected 

people, in addition to representatives of the Minas 

Gerais state and Mariana municipal governments, the 

Renova Foundation, the involved companies and the 

Public Prosecutor’s Office. This proximity between the 

decision-making bodies and the affected territories 

makes it easier for the communities to take part in the 

discussions, which can thus factor in the specifics of 

each community, thereby allowing their meaningful 

participation in the decision-making process.

 Regarding access to information, affected 

people do not have access to documents that directly 

affect their rights, such as the reports appraising their 

property and the justifications for decisions denying 

them some form of assistance.12 Moreover, the latest 

agreement signed between the companies and the Public 

Prosecutor’s Office, from November 2017, provides for 

the creation of technical support services to help the 

affected people throughout the remedy process. These 

services need to be completely independent from the 

Renova Foundation and the companies involved, and 

to be formed by professionals that are qualified to 

assist the affected communities in defending their own 

interests. The technical support services have already 

started operating in the municipalities of Mariana and 

Barra Longa and their proper implementation in all 

the communities affected by the disaster is essential to 

guarantee that the participation of the affected people is 

free and informed.

RECOMMENDATIONS:
 • The affected communities should have 
an egalitarian representation on the internal bodies 
with decision-making power within the Renova 
Foundation and the Interfederative Committee. 
This is essential not only to guarantee respect for 
the rights of these communities, but also to ensure 
the legitimacy of the work of the two organizations.

 • The appointment of these representatives 
should be made using a transparent and equitable 
procedure that observes the cultural and social 
dynamics of each community.

 • Without affecting their participation 
in the internal bodies of the Renova Foundation 
and the Interfederative Committee, local decision-
making spheres should be set up to decide on the 
remedies for the harms. Discussions at the local 
level enable the affected people’s presence and 
ensure that the specifics of each community are 
considered in the decision-making process.

 •     Their participation should be 
accompanied by a rigorous process of training 
and dissemination of material information for the 
affected communities by the technical support 
services, as provided for in the Preliminary 
Adjustment Agreement and its protocol.
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III. NON-COMPLIANCE 
WITH THE DETERMINATIONS 
OF THE INTERFEDERATIVE 
COMMITTEE BY THE 
COMPANIES AND THE 
RENOVA FOUNDATION

           Best practices and definitions of good governance 

vary depending on the objectives of each institutional 

framework. However, some key elements of a 

good governance are: transparency, responsibility, 

accountability, participation, and responsiveness.13 

Furthermore, according to international human 

rights law, the cessation of ongoing violations and 

the investigation and punishment of offenders are 

essential to guarantee an effective remedy. 14 

 In the Doce River case, however, the 

Settlement Agreement expressly provides that the 

act of signing the agreement does not imply the 

assumption of responsibility for the collapse of the 

Fundão tailings dam. Instead, the companies allegedly 

assume the obligation to remedy the damage caused 

through a voluntary act. The agreement established 

the procedure through which the Interfederative 

Committee can apply the appropriate penalties for 

non-compliance with these obligations. According 

to the Settlement Agreement, the Interfederative 

Committee must send a formal notification to the 

Renova Foundation and the three companies giving 

notice of their non-compliance and establishing a 

suitable deadline for proper compliance (Clause 247). 

Within this period, the Foundation and the companies 

must comply in full with the specified obligation, 

justify the non-compliance or request an extension of 

the deadline. The agreement does not establish a time 

frame for the Interfederative Committee to review the 

justifications submitted by the Renova Foundation or 

by the companies. It determines only that, if the non-

compliance persists, the Committee will apply the 

appropriate fines.

 In spite of this system of penalties that has 

been created, on several occasions there have been 

cases of non-compliance not only with the obligations 

assumed by the companies and the Renova Foundation, 

but also with the decisions of the Interfederative 

Committee over the course of the aforementioned 

disciplinary procedure. In Deliberation No. 152 of 

February 26, 2018, for example, the Committee fully 

rejected an appeal submitted by the Renova Foundation 

and upheld the reasoning of the three other previous 

deliberations. The first, Deliberation No. 58/2017 of 

March 31, 2017, set a deadline of 30 days for starting 

the implementation of the socioeconomic registry 

program in communities located between Nova 

Almeida and Conceição da Barra, north of the mouth 

of the Doce River in the state of Espírito Santo.

 The socioeconomic registry is the program 

through which the Renova Foundation identifies and 

recognizes the affected people and the damages they 

have suffered, so it can implement the first reparation 

measures. Under the Settlement Agreement, the 

Renova Foundation should have completed the 

registration procedure within eight months from 

signing the agreement, i.e. by November 2016. 

However, the example above illustrates that, two 

years after signing the agreement and two and a 

half years after the collapse of the dam, there are 

still several affected communities that have not been 

recognized, preventing them from accessing any type 

of remedy. Note, also, that the first deliberation by the 

Interfederative Committee on the matter was issued 
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in March 2017 and, by February 2018, the Renova 

Foundation had still not complied with its obligation 

to register these communities. 

 Therefore, the repeated non-compliance by the 

Renova Foundation with the obligations contracted in 

the Settlement Agreement and with the decisions of the 

Interfederative Committee is the second shortcoming 

in the governance created by the agreement that has 

delayed the entire remedy process. This shortcoming 

is particularly serious when it comes to the recognition 

of affected communities and the inclusion of people 

in the socioeconomic registry, since this is the very 

first step of the remedy process, without which they 

have no access to remedies. Accordingly, decisions 

on the legitimacy and eligibility of affected people 

to participate in the remedy mechanism should be 

reviewed by an external, impartial organization that is 

independent from the involved companies. 

 Indeed, human rights experts already 

recognized such practice as an important way to 

guarantee the rights of victims of human rights 

violations who are seeking reparations through 

extrajudicial remedy mechanisms. In 2012, the mining 

company Barrick Gold created an internal mechanism 

to set reparations for women victims of sexual 

violence committed by private security guards at its 

Porgera mine in Papua New Guinea. This was one of 

the first extrajudicial remedy mechanisms for human 

rights violations developed after the adoption of the 

UN Guiding Principles on Business and Human Rights. 

Experts in international human rights law from the 

universities of Harvard and Columbia studied the case 

to learn lessons that could apply to future mechanisms. 

One of the practices they identified as positive was 

letting an independent organization decide on the 

legitimacy and eligibility of the claimants. The study 

also pointed out some of the flaws of the mechanism, 

namely the lack of participation by the victims and the 

creation of barriers to access to justice.15

RECOMMENDATIONS
 • New penalties should be established for 
non-compliance with the obligations contracted in 
the Settlement Agreement to discourage disrespect 
for the determinations of the Interfederative 
Committee by the Renova Foundation and the 
involved companies. The application of increased 
fines and even personal liability for the people 
responsible for the decision-making and the 
execution of remedy programs are some of the 
measures that could help change this situation.

 • Concerning the socioeconomic registry 
program, the revision of the registry should be 
conducted by an external, impartial organization 
that is independent from the Renova Foundation 
and the companies, to ensure that this program is 
implemented in a timely, transparent, and effective 
manner.
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IV. FLAWS IN THE DESIGN 
AND IMPLEMENTATION
OF THE SOCIOECONOMIC 
AND SOCIOENVIRONMENTAL 
REMEDY PROGRAMS

 a. Integration between the socioenvironmental 

and socioeconomic approaches    

 

 The protection of human rights and the 

environment are inseparable.16 An ecologically balanced 

environment is a prerequisite for the exercise of other 

human rights, such as the right to health and the right 

to life. Furthermore, the right to a healthy environment 

is, in itself, a human right of the highest order that is 

recognized by the Brazilian Constitution of 198817 and 

by various international instruments.18 Recently, a new 

binding regional treaty signed within the Economic 

Commission for Latin America and the Caribbean 

(ECLAC), reaffirmed the indivisibility between 

environmental and human rights protection. The 

treaty establishes that States Parties should guarantee 

to all people the right to live in a healthy environment 

and the right to informed participation in decision-

making processes on environmental matters.19  

 

 The remedy mechanism established by the 

Settlement Agreement, however, prevents a common 

and integrated approach to human rights and 

environmental issues.20 In addition to creating the 

Renova Foundation and the Interfederative Committee, 

the settlement agreement also established the 

socioeconomic and socioenvironmental approaches to 

the recovery of the Doce River basin. An analysis of 

the programs developed in each of these approaches 

reveals that matters related to the recovery of the 

environment are not present in the programs intended 

to remedy the impacts on human rights. Similarly, 

human rights issues are not properly taken into 

account in the design of programs geared towards 

environmental recovery. 

 The intrinsic connection between the two 

approaches is evident in practice. Fisherfolks whose 

only source of income was fishing are dependent on 

the recovery of the Doce River to exercise their right 

to work and to generate income. The same can be 

said about the affected communities where the local 

economy was based primarily on commercial activities 

related to tourism, which suffered severe losses on 

account of the environmental damage caused by the 

collapse of the Fundão tailings dam. Cultural practices 

and traditional livelihoods are also intimately 

connected to the environment and, without the 

recovery of the Doce River, any program that proposes 

to protect the quality of life of indigenous peoples and 

other traditional communities are likely to be futile. 

Likewise, affected communities that depend on the 

Doce River as their sole or primary source of water 

supply will only have their rights to health and to 

water protected when the environment is recovered.

 Until the environmental recovery has been 

completed, the affected people will continue to face 

obstacles to the enjoyment of various rights, such 

as the right to water and the right to work. As a 

result, there is also an ongoing duty for the Renova 

Foundation to provide assistance to the affected 

people, in order to remedy or mitigate these damages. 

In the case of the right to water, there is an obligation 

to provide bottled water, for example; in the case of 

the right to work, there is an obligation to provide 

emergency financial assistance to those people who 

suffered losses to their source of income. The goal of 
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 b. Socioeconomic registry and Mediated 

Compensation Program     

 

  In the specific case of the socioeconomic 

registry program and the Mediated Compensation 

Program, other structural weaknesses were identified 

and merit attention during the assessment of 

the damages caused by the disaster. According to 

international standards on the right to an effective 

remedy, the reparations available to affected people 

should be proportional to the severity of the damages 

they have suffered.21 Moreover, in order to deter the 

occurrence of new violations and to ensure adequate 

reparations for different types of violations, different 

forms of remedies should be made available, such as 

restitution, compensation, rehabilitation, satisfaction 

and guarantees of non-repetition.22

  The choice of the most adequate reparations 

for each situation should be made by the affected 

communities, which, as already mentioned, should 

have the opportunity to meaningfully participate and 

influence the remedy process for the damages they 

suffered. Without affecting the ability of affected 

communities to make their own decision, best 

practices on the right to an effective remedy dictate 

that, whenever possible, priority should be given 

to restitution. That is, reparation measures that can 

restore the affected people to at least the same state, 

if not a better one, than they were in before the 

violation.23

the socioeconomic remedy programs is precisely to 

implement these types of measures, to the extent that 

they may only be terminated once the environmental 

recovery is complete. Therefore, the separation of the 

socioeconomic and socioenvironmental programs, 

without a common and coherent approach that 

unites them, is a methodological flaw that needs to 

be corrected if the damages suffered by the affected 

people are to be effectively remedied.

RECOMMENDATIONS:

 •  A complete and integrated assessment 
should be conducted of the socioeconomic 
and socioenvironmental damage caused by 
the collapse of the Fundão tailings dam. An 
understanding of the extent of the damage and 
the interrelation between the socioeconomic 
and socioenvironmental approaches will enable 
the coordinated and orderly development of the 
programs developed within each approach.

 •  The remedy measures for the 
socioenvironmental damage should support the 
goals of the socioeconomic approach, and vice 
versa. Participation by the affected communities 
should be ongoing throughout the whole process 
of assessment and implementation of the recovery 
programs for both approaches. 

          •     A review of the remedy programs 
developed to date to make human rights and 
environmental reparations compatible is essential 
for these programs to be successful and to provide 
appropriate remedies to the affected communities. 
Ongoing and participatory monitoring should be 
assured.
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Restitution: measures that restore 
the victims to their original situation 
before the violation;

Compensation: monetary reparation 
for damages that have financial 
consequences;

Rehabilitation: includes the provision 
of medical and psychological care 
and social services to people who 
have suffered violations;

Satisfaction:  depending on the 
circumstances, satisfaction measures 
include the cessation of violations, 
public apologies, investigation and 
public disclosure of the facts, etc.

Guarantees of non-repetition:  
measures to prevent similar future 
violations, such as changes in 
legislation.

Traditional forms
of remedy

  However, as already mentioned, the Renova 

Foundation is in charge of designing and implementing 

all the programs for the recovery of the Doce River basin 

and the affected people have no decision-making power 

within its structure. Instead, the body that approves the 

programs is formed by seven members, six of whom are 

appointed by the companies involved. In other words, the 

companies are ultimately responsible for determining 

(i) who the affected people are; (ii) which damages are 

entitled to remedy; (iii) what form of remedy will be 

granted for each type of damage; (iv) what means of 

proof will be accepted to support these damages; and (v) 

what procedure will be adopted for the inclusion of the 

affected people in the registry.

 As a result, the process of inclusion in the 

socioeconomic registry is slow, bureaucratic, and 

incompatible with the livelihoods and with the losses 

suffered by the affected people.24 With respect to 

the means of proof, representatives of the affected 

communities have reported that the Renova Foundation 

requires them - including those who lost everything in 

the disaster - to provide evidence of all the assets they 

lost, either by presenting receipts or photographs. It 

required fisherfolks - who often work informally and 

build their own boats and fishing equipment - to provide 

their professional identity, duly updated, and receipts for 

their fishing equipment for them to be included in the 

registry. In this regard, in Joint Recommendation No. 10 

of March 26, 2018, the Federal Prosecutor’s Office, the 

Public Prosecutor’s Offices in the states of Minas Gerais 

and Espírito Santo, the Office of the Public Prosecutor 

for Labor Issues, the Federal Public Defender’s Office 

and the Public Defender’s Offices in the states of Minas 

Gerais and Espírito Santo stressed that a declaration by 

the affected people should be considered sufficient proof 

for confirming their situation, pursuant to clause 21 of 

the Settlement Agreement.
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Foundation pays between R$880.00 and R$1,000.00 to 

those who suffered this damage, depending on where 

they lived.28 The Renova Foundation justifies these 

amounts claiming that the interruption of water supply 

only lasted for a few days after the disaster.29 However, 

since the Doce River is still polluted, the reconnection 

of the water supply does not mean the affected people 

now have access to drinking water.

 Indeed, the reports of independent experts 

state that, unlike what the Renova Foundation 

claims, the water of the Doce River is unfit for human 

consumption.30 Those who can afford to are still paying 

for mineral water and building artesian wells to this 

day, over two years after the disaster. The affected 

people who cannot afford these expenses are forced to 

drink the river water, and they have already reported 

suffering various health impacts from their contact and 

consumption of this water.31 As a result, the affected 

communities do not have equitable access to drinking 

water, which conflicts with international standards for 

the right to water.32 This demonstrates that the damage 

recognized by the Renova Foundation and the amount 

offered as reparation are not commensurate with 

the real losses suffered by the affected people who, 

deprived of adequate remedies, end up expriencing new 

and continued damages.

   Also with respect to the amounts paid, the 

use of discriminatory practices is a frequent complaint 

of the affected people, particularly with regard to the 

difference between the compensation offered to male 

fisherfolks and their female counterparts.33 According 

to the damages inventory, the amounts offered to 

professional fisherfolk who own their own boats are 

significantly higher than the amounts offered to the 

so-called ‘crew’. Very often, female fisherwomen who 

worked independently and owned their own boats were 

classified as crew. As a result, they received less than 

 In addition to this, the affected people seeking 

recognition have to fill out a form that is difficult to 

understand, due to the language that is used and its 

length - nearly 600 pages.25 There are also accounts 

that the Renova Foundation, under the justification of 

preventing fraud, has repeatedly revised the registry, 

even after the provision of sufficient evidence of 

the damages suffered by the affected people. The 

bureaucracy that pervades the whole registration 

program, including revisions of the registrations that 

have already been made, delays the remedy process 

and prevents the affected people from accessing 

other remedy programs. According to the UN Guiding 

Principles on Business and Human Rights, extrajudicial 

remedy mechanisms for human rights violations 

should be accessible, predictable and transparent.26 In 

other words, these mechanisms need to cater to all the 

affected people by adopting a clear and pre-established 

procedure, thereby building confidence in their 

effectiveness. It is necessary, therefore, to close these 

gaps as soon as possible to prevent the human rights 

situation in the Doce River basin from deteriorating and 

to stop new and ongoing impacts from occurring.
 

 With regard to the Mediated Compensation 

Program, one of the main distortions to be corrected 

concerns the damages inventory and the standards for 

setting the amounts of compensation offered to the 

affected communities. The damages inventory consists 

of a list of damages that are eligible for compensation 

and the respective amounts to be paid in reparation.27 

As already mentioned, the affected communities did 

not participate in the process of development of the list 

or setting the amounts, and they cannot negotiate the 

amounts during their appointments at the offices of the 

program. Taking as an example the amounts paid as 

reparation for the temporary interruption of the water 

supply, the damages inventory states that the Renova 
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what was paid to male fishermen - who were classified 

as owners – and were in a similar situation. 34

 

 The provision of free legal counsel to the affected 

people who participate in the Mediated Compensation 

Program is also essential to ensure the proper functioning 

of the program and the effective remedy for the damages 

caused.35 The affected people need to be fully aware of 

the legal consequences involved in signing the individual 

agreements of the program and to have information 

about other channels available for seeking reparations 

- such as the judicial channel. The lack of free legal 

assistance places the affected communities in an 

especially vulnerable situation, potentially exposing them 

to predatory practices used by legal professionals and law 

firms. There are several accounts indicating that affected 

people have been charged abusive attorney’s fees. Since 

they do not have access to free legal counsel, they have 

been forced to hire private lawyers to help them claiming 

compensation without receiving proper guidance about 

their rights.

 It is also important to mention the inclusion of 

confidentiality clauses and receipt and release clauses in 

the individual agreements signed as part of the Mediated 

Compensation Program. Article 46 of its Internal 

Regulations places limits on the use of information from 

the program outside the context of the socioeconomic 

recovery programs for the recovery of the Doce River 

basin, setting a fine of R$10,000.00 for anyone who 

violates them. The requirement for confidentiality about 

the financial proposals received, among other information 

relevant to the program, violates the principles of 

transparency and equal treatment for the affected people 

who participate in the program.36 Confidentiality clauses 

should only be included at the request of the affected 

people who may want to protect their privacy and safety, 

but never when imposed by the Renova Foundation.37 

 Moreover, contrary to the guidelines of the 

Interfederative Committee and the Public Defender’s 

Office, the Internal Regulations of the Mediated 

Compensation Program conditions participation in 

the program and the payment of compensation on a 

waiver, by the affected people, of their right to sue for 

damages caused by the collapse of the dam (article 26 

of the Internal Regulations). In other words, once they 

have received compensation for damages listed on the 

program’s damages inventory, the affected people are 

barred from seeking judicial compensation for any other 

damages related to the disaster. Full remediation for all 

the damages caused is indispensable for the realization 

of the rights of the affected people and any clauses that 

create barriers to access to justice or impose a waiver of 

unpaid compensation are illegal.38

 Within the Mediated Compensation Program, the 

Renova Foundation has also entered into a cooperation 

agreement with the State Court of Minas Gerais wherein 

it undertakes to cover the costs of signing out-of-court 

settlements resulting from the individual cases in which 

the affected people seek reparations for the deprivation 

of drinking water. According to the terms of the 

agreement, the Renova Foundation covers the costs of 

hiring mediation professionals and the facilities where 

the mediation sessions take place. These facilities are 

often the same ones used in the Mediated Compensation 

Program. No free legal counsel is offered as part of the 

cooperation agreement and, in practice, the amounts 

paid are the same as those offered through the program. 

The flaws in its design have raised a series of doubts about 

the suitability of this model for this case. The cooperation 

agreement has no safeguards to guarantee the right 

to a full remedy. There is no obligation for Renova to 

be transparent about the criteria for reparation. The 

value of the compensation does not take into account 

the ongoing violation of the right to water resulting 
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from the lack of reliable information on the safety and 

quality of the water for human consumption. Therefore, 

a cooperation agreement such as this should only exist 

if the recommendations on meaningful and informed 

participation are implemented, the lack of which 

undermines the legitimacy of the Renova Foundation, 

as described above. Moreover, the State Court of Minas 

Gerais should certify that free legal counsel is offered 

to the affected people, that compensation is paid in 

amounts commensurate with the losses suffered, that 

there is a real possibility of negotiating these amounts 

and that no confidentiality clauses or receipt and release 

clauses are used.

 

        Finally, it is important to mention that the 

Settlement Agreement places a limit on the amount 

of money the companies can transfer to the Renova 

Foundation in first years of the agreement, from 2016 

and 2021 (Clauses 226 and 231, paragraph one). And 

this calculation includes not only what the companies 

actually transfer to the Renova Foundation, but also part 

of the judicially blocked or deposited funds, as well as the 

amounts paid to settle lawsuits brought by the affected 

people seeking damages. The agreement also limits the 

total amount that can be spent by the Renova Foundation 

in compensation to affected people. According to Clause 

232 of the agreement, the Foundation will allocate a fixed 

annual amount of R$240,000,000.00 (two hundred and 

forty million Brazilian reals) over a period of 15 years for 

the payment of compensatory measures as part of the 

recovery programs. The total fixed amount, therefore, 

will be R$3,600,000,000.00 (three billion, six hundred 

million Brazilian reals) at the end of this period (Clause 

232, paragraph two). As already mentioned, the right 

to an effective remedy requires that the affected people 

receive remedies that are adequate and proportional to 

all the damages they have suffered. Therefore, any limit 

RECOMMENDATIONS:
 • In order to adapt the socioeconomic 
registry to the affected communities’ way of 
life, their declarations should be accepted by the 
Renova Foundation as proof of the damages they 
suffered. 

 •  The process for inclusion in the registry 
should be quicker and less bureaucratic, and 
any revision of the registry should only occur 
in exceptional circumstances and always be 
conducted by an external, independent and 
impartial organization.

 • With regard to the Mediated 
Compensation Program, the damages inventory 
should be revised to incorporate the real losses 
suffered by the affected communities.

 • The amounts offered as compensation, 
in both the Mediated Compensation Program 
and the cooperation agreement, should observe 
criteria that are objective, non-discriminatory and 
predetermined, but that can always be adapted 
and negotiated depending on the specifics of each 
affected person.

 •  Free legal counsel should be guaranteed 
to the affected people over the course of the 
entire reparation process, but in particular within 
the Mediated Compensation Program and the 
cooperation agreement between the Renova 
Foundation and the State Court of Minas Gerais, 
when individual settlements are signed that have 
a direct impact on their rights.

 • All the damages suffered by the 
affected people should receive full remediation 
and any provision that exempts the Renova 
Foundation from paying compensation for 
unremedied damages, that creates obstacles to 
access to justice by the affected people or that 
limits the amount to be allocated for the payment 
of reparations should be declared null.
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with international human rights safeguards and should 

be removed if the Settlement Agreement is revised.



V. CONCLUSION AND 
RECOMMENDATIONS

 In conclusion, the remedy mechanism created 

in March 2016 by the Settlement Agreement has a number 

of shortcomings that need adjustments. Extrajudicial 

remedy mechanisms for human rights violations 

need to contain internal and external control and 

monitoring instruments to ensure they are effective. 

Speed is an essential aspect of effective remedy, but 

full remediation cannot be denied on the pretext 

of providing a quick solution to the case.   

 In the Doce River case, meaningful and 

informed participation by the affected communities, 

accountability for non-performance with the 

obligations set out in the Settlement Agreement 

and structural changes in the design of the remedy 

programs are critical for the mechanism to fulfill 

its goal of remedying the environmental and human 

rights violations. Otherwise, the power imbalance 

between the companies and the affected people is 

further exacerbated and new and continued damages 

will occur during the remedy process, increasing the 

companies and the Renova Foundation’s obligations 

towards the affected communities.

 In order to achieve the goal of effectively 

remedying the people affected by the collapse of 

the Fundão tailings dam, the changes to the current 

remedy mechanism need to be based on four key 

principles: transparency, participation, accountability 

and full remediation.

 

1. Transparency: transparency implies the 

guarantee of access, by the affected communities, to 

material information on the human rights violations 

suffered and on the possible reparations available. 

This is an essential aspect of the right to an effective 

remedy and a prerequisite for the exercise of other 

rights, such as the right to informed participation. 

Therefore, any proposed revision of the remedy 

mechanism created by the Settlement Agreement 

must start with the collection and broad disclosure 

of material information on the case. As a result, we 

recommend:

 

 •       A comprehensive assessment of the 

extent of the damage that was caused through 

an integrated approach to the socioeconomic and 

socioenvironmental impacts: it is known that 

many of the human rights impacts suffered by the 

communities affected by the collapse of the Fundão 

tailings dam can only be effectively remedied through 

environmental recovery. Therefore, a complete and 

integrated assessment of all the damage caused, 

followed by a broad dissemination of the information 

obtained and a revision and coordination of the 

socioeconomic and socioenvironmental programs 

developed by the Renova Foundation is essential 

for the full remedy of the affected people.  

 

 • The effective implementation of 

independent technical assistance committees to 

ensure that the affected people have a complete 

understanding of all the information that affects their 

rights. Specialized technical support, including legal 

counsel, is essential for the affected communities to 

be able to defend their own interests and fully grasp 

the implications of their decisions regarding the 

remedy mechanism to be adopted.  

 

 

 • Revision of the socioeconomic registry 

program by an external, independent and impartial 
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 • The implementation of local decision-

making spheres to agree on reparation measures for 

the damages caused. Discussions on the local level 

makes it easier for affected people to take part and 

ensures that the specifics of each community are 

taken into account in the decision-making.

 3. Accountability: the ability to hold 

the relevant authorities accountable for not fulfilling 

their institutional responsibilities is an essential 

aspect of good governance. Moreover, repeated 

disrespect for the rules of the reparation mechanisms 

undermines the confidence of the affected people in 

their effectiveness, which affects their legitimacy and 

predictability. As a result, we recommend:

 

 • The imposition of harsher penalties 

for non-performance of the obligations set out 

in the Settlement Agreement and subsequent 

agreements in order to avoid delays and flaws in the 

execution of the reparation programs. The Renova 

Foundation is responsible for the development and 

implementation of these programs and it responds 

to the Interfederative Committee for any flaws in 

the compliance with its obligations. However, the 

penalties provided for in the Settlement Agreement 

have proven insufficient to prevent repeated non-

performance of the Renova Foundation’s obligations. 

It is necessary, therefore, to reformulate the 

mechanism for the application of penalties, setting 

harsher fines and even establishing personal 

liability for the people responsible for executing 

the reparation programs, in order to guarantee the 

effective implementation of the reparation programs 

that are underway

 4. Full remediation: the realization 

of the right to an effective remedy requires that 

organization. Two years since the Settlement 

Agreement first started to be implemented, there are 

still whole communities that have not been included 

in the registry, which has prevented their access 

to all the other remedy programs. The registration 

process is slow, bureaucratic and non-transparent, 

and the Renova Foundation frequently revises the 

registration of the affected people for no apparent 

reason. The revision of this stage of the reparation 

process by an external, independent and impartial 

organization is essential to correctly identify the 

affected people and to ensure that all the stages of 

the process function properly.

 2. Participation: the right to an 

effective remedy states that rights-holders should 

not be treated merely as recipients of remedies, 

but instead be included in the whole process of 

development and implementation of the reparation 

mechanisms. It reduces the power imbalance 

between the companies and the affected people by 

allowing the latter to decide what type of remedy 

is most suited to remedying the damages they 

have suffered. As a result, we recommend:  

 

 • The inclusion of representatives 

of the affected people in the decision-making 

bodies of the Renova Foundation and the 

Interfederative Committee in sufficient numbers 

to effectively influence the decision-making of the 

two organizations. The process of appointing the 

representatives should be based on objective and 

predetermined rules that respect the social dynamics 

of each community. Failure to do so undermines 

the effectiveness of the reparation mechanisms and 

the legitimacy of the Renova Foundation and the 

Interfederative Committee.
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people who are subjected to human rights violations 

receive adequate remedies for all the damages they 

suffered. The affected people should be the ones to 

assess the suitability of the reparation measures, but, 

in principle, priority should be given to reparation 

measures that can restore the affected people to 

the same state they were in before the violation. 

Furthermore, no damages can remain unremedied. 

The reparations must be adequate and proportional 

to the damage caused. Any limitations on the access 

to justice by the affected communities, to reparations 

and to information are incompatible with the right 

to an effective remedy for the damages suffered. As a 

result, we recommend:

 

 • The review of the means of proof 

that are accepted to support the damages in the 

socioeconomic registry. Currently, the Renova 

Foundation requires the provision of evidence of the 

damages suffered in a manner incompatible with 

the way of life of the affected people. As a result, 

many communities have still not been recognized as 

affected and many damages have not been recognized 

as being eligible for reparation, which has prevented 

the access of these communities to any remedy 

measures.

 

 • The reformulation of the Mediated 

Compensation Program and the cooperation 

agreement between the Renova Foundation and the 

State Court of Minas Gerais to cater to the needs of 

the affected people. The inventory used by the Renova 

Foundation to list the damages that are eligible 

for reparation does not cover the whole range of 

damages caused by the disaster and offers amounts 

far below what is necessary to effectively remedy the 

violations suffered by the affected people. In order to 

ensure adequate reparations, it is essential to set the 

amounts based on fair and objective criteria and to 

permit the affected people to negotiate these amounts 

so the compensation can cater to individual needs. 

In order to reduce the power imbalance between 

the companies and the affected people, it is also 

necessary to provide technical training to the human 

rights mediators and to develop ways to guarantee 

their impartiality. Moreover, any clause that creates 

barriers to access to justice for the affected people or 

to reparations for uncompensated damages should be 

declared null.

 

 • The removal of any provisions that 

limit the amount to be spent by the companies in 

compensation. The extent of the damage caused 

by the collapse of the Fundão tailings dam is still 

unknown, so setting any such amount is incompatible 

with the right to an effective remedy for the affected 

communities. Even after the socioeconomic and 

socioenvironmental assessment, a cap on the amount 

that the companies can spend on compensation 

represents a cap on the amount that each affected 

person can receive individually. When setting 

amounts, the only reference should be the extent of 

the damages suffered by the affected people, in order 

to guarantee full remedy for all damages.
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