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Abstract

This report discusses the use of country systems by Development Finance Institutions
(DFIs), focusing on social and environmental systems. It presents a brief history of the emer-
gence of the country systems approach and the building of a global consensus on the need for
greater use of country systems, within an agenda of development effectiveness.

The study compares the country systems approach in social and environmental safeguards
of seven DFIs: six multilateral banks and a national development bank. For each of the analy-
sed institutions, the study sought to unravel their commitment to make greater use of country
systems for the assessment and mitigation of social and environmental impacts, as well as the
objectives, governance and instruments for the integration and strengthening of such systems.
The study also focuses on the system of a specific country: Brazil. The current status of Brazilian
social and environmental governance was assessed based on five case studies, encompassing
different types of projects in the energy and transportation/logistics sectors. The analysis com-
prises rules, policies and practices applicable to each case.

Lastly, following the lead of the young institution set up by the BRICS, the New Development
Bank (NDB), the study discusses challenges and opportunities for greater use of country sys-
tems by the entity and how it could improve the design and implementation of innovative solu-
tions for the strengthening of social and environmental country systems under a South-South
Cooperation (SSC) perspective.

The analyses concluded that initiatives aiming at the use and strengthening of social and
environmental country systems by DFIs have yielded unsatisfactory results due to the presence
of four big challenges: i) Inadequacies between the planning/financial instruments and the me-
asures for the strengthening of national systems; ii) Limitations in the process for dealing with
setbacks in the national system; iii) Failures in the methodologies for measuring the benefits
and results of the use of country systems; and iv) Incoherencies and additional risks in situa-
tions in which there are financial intermediaries.

The biggest challenge for the NDB is to not confine itself in a restrictive view of its own potential
role, as a development partner, of ensuring a high level of social and environmental protection, in
proper balance with the principles of sovereignty and horizontality. In this sense, the unique charac-
teristics of NDB, such as its “lean” policy framework and its commitment to sovereignty, are, at the
same time, points of concern and a unique opportunity for the development of innovative methods
and instruments for the assessment of the capacity of clients to abide by their own commitments, and
to put in motion effective solutions to overcome weaknesses in order to enable a development based
on projects capable of creating transformational changes and that are truly sustainable.

Keywords: country systems; development effectiveness; development finance; New Develop-
ment Bank - NDB; infrastructure.
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» "Country Systems" at the center of transformations of international
development finance

The study “Country systems and socioenvironmental safeguards in development finance
institutions: assessment of the Brazilian system and ways forward for the New Development
Bank” is an important stepping stone in the understanding of the evolution of mechanisms of
development finance and its socio-environmental impacts. Through this study, Conectas gi-
ves an important contribution both to the analysis of the impacts of multilateral development

banks and to the strengthening of civil society organizations working on this agenda.

During the 2000s, the emergence of new agents in the field of cooperation and development
finance significantly changed the practices of development institutions (Development Banks
- national, regional and multilateral - and cooperation agencies). Emerging economies offe-
red at the same time alternatives and opportunities for players involved in development finan-
ce - particularly those engaged with infrastructure investment. In fact, many middle-income
countries formed what has become known as the “missing middle”; a set of countries marked
by significant infrastructure gaps, without access to concessional lending sources, and not ne-
cessarily willing to surrender to conditionalities throughout the lifecycle of credit operations of
traditional Multilateral Development Banks (MDBs). These countries have become an impor-
tant market for MDBs such as the New Development Bank (NDB) or the Asian Infrastructure
Investment Bank (AIIB), but also for well-established banks, such as the Development Bank of
Latin America (CAF). The demand of middle-income countries has been, to a large extent, met
by emerging countries themselves, either through their national development banks or through

multilateral institutions to which they became members.

The effects of the renewed impetus of new development finance actors is not restricted to
middle income countries. Throughout the 2000’s, traditional donors did not avoid criticisms,
nor avoided expressing their concerns related to the social and environmental impacts of cou-
ntries such as China, India or Brazil. Although those concerns were often reasoned, traditional
donors clearly sought to fit developing countries into their regulatory frameworks. In any case,
as the proverb says, if you cannot beat them, join them. The 2009 crisis was the occasion in

which traditional and developing actors converged.



Infrastructure investment became a critical element for countries to recover from the finan-
cial crisis in 2009. They were a significant part of the stimulus package and also a central topic
of the negotiations in international fora, such as the G20, the World Economic Forum and the
BRICS. The key issue was not only the counter-cyclical stimulus, but also the long term engage-
ment of both traditional development agents and the private sector in development finance in

general and in infrastructure investment in middle income countries.

The convergence between developing and developed countries was evident in the social and
environmental safeguards policies that development banks adopted, but it also goes beyond.
The publication of the new development institutions’ safeguards policies was followed by the

revision of such policies by the World Bank.

Although in terms of the amount of resources, the World Bank is now less important than,
for example, the China Development Bank, it is still a reference for addressing the externali-
ties resulting from development finance. Despite their differences in scope, one point brought
together the World Bank and the new development institutions: the use of domestic systems
for social and environmental protection, the so called country system approach. As the study
by Conectas reports (Part II), the World Bank’s initiatives towards the intensive use of country
systems refers back to 2004 and points out important changes in its practices. There are at least
two interpretations of the consensus surrounding country systems. The first one affirms that
the measure consists in an effort to guarantee local ownership and to strengthen national ins-
titutions. The World Bank and the so called traditional donors would be closer to the practices
adopted by developing countries who then proclaimed the respect to their sovereignty and the
non-intervention in domestic affairs. The other interpretation points towards another direc-
tion: both the World Bank and traditional donors would be positioning themselves to compe-
te with developing countries in development financing, especially in infrastructure projects in
peripheral areas of the international system. An analysis of the context in which the decision

for the emphasis in country systems is inserted appears to point towards this second direction.

In 2015, six multilateral development banks published the report “From Billions to Trillions:
transforming development finance”. The document may be considered a landmark in the new
wave of reforms oriented to the market in the Global South. After the awakening of the financial
crisis and the confrontation with the increasing Chinese presence in the developing world, the
document started to open a new path to western financial agents. The mobilization of private
investment was the path adopted to promote development and to address the challenges of the
post-2015 agenda. The document established a new logic according to which the realization of
the Sustainable Development Goals, the implementation of the Paris Agreement and of the Afri-

can Union 2063 Agenda required the return of the private sector to the center of development



finance. From Washington to Brussels, from New York to Beijing, we can listen to the formula:
if we need to increase the investments, we need to concentrate in the mobilization of the private
sector. Reciting the same prescription in every situation, in every meeting, is what converts
a logic into a self-evident narrative or, if we want, into a mantra. "From billions to trillions"
became a mantra that we must confront if we want to understand the centrality of country sys-

tems. The rationale underlying such mantra encompasses three steps:

A. Mismatch between supply and demand. Over the last decade, a consensus around the
deep gap in infrastructure has been established. In 2010, the World Economic Forum launched
its agenda on “Positive Infrastructure”, self-proclaimed as a “framework to revitalize global
economy”. Since then, policy-makers, private enterprises, international consultancies and
many scholars have been emphasizing the mismatch between supply and demand: while in-
vestment in infrastructure is falling behind, there is a significant amount of outstanding ca-
pital, especially in developed countries. As pointed by a recent study by McKinsey, there is an

annual USS 1 trillion gap in infrastructure investment:

"Years of chronic underinvestment in critical areas such as transportation, wa-
ter treatment, and power grids are now catching up with countries around the
world, as is resource misallocation in many past projects. If these gaps continue
to grow, they could erode future growth potential and productivity. At the same
time, there is plenty of liquidity in markets, with investors seeking stable long-
term returns. It is therefore critical to get finance flowing into urgently needed

projects. "

B. De-risking of private investment: The reason underlying the mismatch between supply and
demand is attributed to the risks of infrastructure projects. Although associated with particular tra-
ces of the sector, such as increased costs, the main concerns refer to political or socio-environmen-
tal issues: regulation, political contestation, forced displacement and resettlement. Therefore, de
-risking in two different fronts is a condition to attract the private sector: financialization and de-
regulation, or flexibilization. Establishing infrastructure funds (public or private, but mainly both)
is a trend that goes beyond financing specific infrastructure projects. Such funds constitute today a
market in itself, mobilizing sovereign wealth funds, pension funds, private assets, insurance com-
panies and so on. Although the financialization of the infrastructure sector is a way of reducing
investment risks, it may not be enough to address such risks, especially in middle income countries.
This is where the problem of regulation kicks in. In order to face this problem, the World Bank pre-
sented a solution that it entitles as “cascade approach”. It is a decision-making process to mobilize
public or concessional finance to support the private sector. The process (i) prioritizes solutions to

the private sector whenever possible; (ii) supports regulatory reforms whenever possible; and (iii)



promotes blended finance and offers guarantees to markets of greater risks (including through the

use of financial resources coming from Official Development Assistance).

C. Focus on Country Systems. As documented by various studies, the country system approach is
now widespread. As indicated by the study elaborated by Conectas, country systems are used mainly
in relation to social and environmental norms and policies. In addition, this approach also applies to
public financial management. Therefore, national regulation (or other socio-environmental protec-
tion systems and financial management frameworks) has become the point of intersection between
the cascade approach and the country systems, and is now under significant pressure from national
and international actors interested in attracting investment. On one hand, the cascade approach turns
social and environmental safeguards into an additional risk, indicating deregulation or flexibilization
(seen as risk reduction), in order to attract private investment. On the other hand, focus on country
systems emphasizes the centrality of national regulation and domestic public policies, creating a re-
newed space for review and flexibilization not only of environmental regulation, but also of financial

management procedures that include procurement, taxes, and profit remittance.

Therefore, country systems are at the center of a renewed strategy on development finance,
which puts at risk environmental safeguards that have been developed during the last three deca-
des. In the name of implementing the Sustainable Development Goals (2030 Agenda, 2063 Agenda,
Paris Agreement), this strategy risks accelerating processes that worsen life conditions at the peri-
phery of the international system. The study “Country systems and socioenvironmental safeguards
in development finance institutions: assessment of the Brazilian system and ways forward for the
NDB” presents not only a description of bank policies on the use of country systems, but also its
effects on Brazil through the analysis of a series of infrastructure projects in the country. In the

context of multiplying flexibilization policies, studies such as this are urgent and necessary.

1. KHARAS, Homi; PRIZZON, Annalisa; ROGERSON, Andrew. Financing the post-2015 Sustainable Development Go-
als: A rough roadmap. Overseas Development Institute, 2014. Available at: https://www.odi.org/sites/odi.org.uk/
files/odi-assets/publications-opinion-files/9374.pdf. Accessed on 30 nov. 2016; e, Paulo Esteves, Geovana Zoccal
Gomes e Gabriel Torres. (2016) The BRICS and the New Development Bank. BPC Policy Brief, V. 6. N. 04. Rio de Ja-
neiro: BRICS Policy Center.

2. Paulo Esteves, Geovana Zoccal Gomes & Gabriel Torres. (2016) Os Novos Bancos Multilaterais de Desenvolvimen-
to e as Salvaguardas Socioambientais [The New Multilateral Development Banks and Socio-Environmental Safe-
guards). BPC Policy Brief, V. 6. N. 03. Rio de Janeiro: BRICS Policy Center.

3. McKinsey. Bridging the Global Infrastructure Gap. 2016.

4. To an excellent analysis of the “cascade approach”, see Nancy Alexander (2018). The Hijacking of Global Financial
Governance? Available atC https://us.boell.org/2018/04/23/hijacking-global -financial -governance. Accessed on 30
april 2018.

5. Paulo Esteves, Geovana Zoccal Gomes & Gabriel Torres. (2016) Os Novos Bancos Multilaterais de Desenvolvi-
mento e as Salvaguardas Socioambientais [The New Multilateral Development Banks and Socio-Environmental
Safeguards]. BPC Policy Brief, V. 6. N. 03. Rio de Janeiro: BRICS Policy Center; Cyril Prinsloo (2017). Informing the
approach of multilateral development banks to use of country systems. Johanesburg: SAIIA.
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The international community has built,
over the last two decades, a legal and insti-
tutional architecture to accommodate new
views, principles, terminologies, practices and
goals on the best way to do development co-
operation. Underlying this framework is the
need to improve quality - and not only the
quantity - of development finance flows. In
such context, a stronger use of country sys-
tems emerges as a core element, due to its
potential to create more ownership, aligning
effectiveness, agility and long-term results.
Country systems may be understood as natio-
nal arrangements and procedures for public
financial management, procurement, audit,
monitoring and evaluation, and social and en-

vironmental procedures.?

The emergence and gradual consolida-
tion of South-South Cooperation, inclu-
ding the creation of new multilateral insti-
tutions of financing for development, such
as the New Development Bank (NDB) and
the Asian Infrastructure Investment Bank
(AlIB), provides a new momentum to the
commitment to make stronger use of cou-

ntry systems.

This study explores the history, the chal-
lenges and the opportunities for a greater
use of country systems by development fi-
nance institutions (DFIls) in social and en-
vironmental safeguards. Such safeguards

encompass, for the purposes of this study,

the rules, procedures, institutions, imple-
mentation agencies and international stan-
dards incorporated by the recipient country
and which are relevant for the assessment,
prevention, mitigation and remediation of
social and environmental impacts, including

impacts on human rights.

The commitment to stronger use of coun-
try systems stems from the recognition that
developing countries have promoted signifi-
cant advancements in their capacities, gover-
nance and implementation of development
projects and programs, and also from the idea
that development will be more effective if the
countries assume ownership over the develo-

pment process.

The use of national systems is fraught,
however, with challenges. How is the equi-
valence between national and the institu-
tional standards assessed? What are the
tools for filling the gaps? How is transpa-
rency of assessment criteria ensured? What
are the monitoring mechanisms? What are
the appropriate cooperation instruments
for the strengthening of national systems
beyond a specific project? What are the re-
medies available for situations in which a
country system is weakened in the course of
a project or program? What are the appro-
priate indicators to measure the success or

the failures of this approach?



Executive Summary

In this sense, this study, in addition to
making a brief historical summary, provides
a comparative analysis of the approach to
country systems by seven development fi-
nance institutions. The study also performs
a critical assessment of the system of rules,
policies and social and environmental institu-
tions of Brazil. The actual performance of the
Brazilian social and environmental system is
assessed through five case studies of energy

infrastructure and logistics projects.

The report outlines ways forward to the
NDB, established by the BRICS in 2015 with
the purpose of mobilizing resources to finance
infrastructure and sustainable development
in emerging and developing countries. From
the outset, the BRICS, and, later on, NDB it-
self, showed interest in the use of national
systems as a guiding principle for the new ins-
titution's activities. Although the NDB is cle-
arly not a pioneer in the approach, it has given
several signs of its intent of championing and
integrating such approach in a more integra-
ted manner and in a scale that could take it to

another level.*

This report lays out proposals for an in-
novative, effective and legitimate role of the
NDB in the strengthening of institutional ca-
pacities of development partners, ensuring a
high level of protection to human and environ-
mental rights while simultaneously guarante-

eing the efficiency in the use of resources.

» Brazil: governance of the social
environmental system in five
infrastructure cases

Although the policies of DFIs (mainly the
multilateral banks) contain criteria and proce-
dures to assess country systems in practice, and
not only the formal existence of laws and regu-
lations, such assessment often excludes quite
relevant aspects of the practical effectiveness
of a domestic social and environmental system.
They also tend to underestimate the real like-
lihood of rules being ineffective and to overesti-

mate public agencies' capacity to enforce them.

For this reason it is important that the me-
thodology for the assessment of a country's
practical performance of its own environmen-
tal and social systems take into consideration
actual situations. In this sense, the current
status of the social and environmental gover-
nance in Brazil is assessed through five case
studies, selected on the basis of the diversity of
projects in the energy and transportation/lo-
gistics sectors. The assessment includes rules,

policies and practices applicable to each one.

The cases demonstrate that there are
some persistent problems - both regarding
rights at risk and gaps in the protection sys-
tems. In particular, the sharp vulnerability of
indigenous peoples and traditional communi-
ties within the context of infrastructure me-

gaprojects, as well as violations arising out of



failures in the national system dedicated to ques, such as the fragmentation of the licen-

their protection. Problems with environmental sing process to minimize the total impact of
licensing, such as the poor quality and incom- the project on the territory, are also recurrent
pleteness of impact assessment studies, and issues. In addition, mitigation and compensa-
the recourse to legally questionable techni- tion measures fail systematically.

» Table |

Recurrent problems in energy infrastructure and logistics projects in Brazil

Belo Monte Suape Ferrogrdo Teles Pires Aracati
Hydroelectric | Complex Hydroelectric Wind
Plant Plant Farm
Environmental licensing
. [ ] [ ] [ ] [ ] [ ]
failures
Problems in the assessment
of cumulative and synergistic ) ° ) ) )
impacts
Impacts on Environmental ° ° °
Conservation Units
Free, prior and informed
. [ ] [ ] [ ] [ ]
consultation
Problems in resettlement ° ° °

Violation of territorial rights
of Indigenous Peoples and ) ° °
traditional communities

Violations of children's and

adolescents' rights e °
Denial of the right to access

. . [ J [ J [ J [ J [ J
to information
V|o|c1t|o.n. of t.he right ° ° ° ° °
to participation
Borrlefs to the access ° ° °
to justice
Inappropriate PPPs

[

framework
Negative effects on ° ° ° °
the climate changes
Other violations of ® ® ® ° °

human rights

Source: Prepared by the authors.
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» Challenges for a stronger use of
country systems

In addition to the comparative analysis of
the country systems approaches of six mul-
tilateral development banks - World Bank,
Asian Development Bank (ADB), Inter-Ame-
rican Development Bank (BID), Development
Bank for Latin America (CAF), Asian Infras-
tructure Investment Bank (AlIB) and New De-
velopment Bank (NDB) - and a national de-
velopment bank - BNDES - two case studies
illustrated the barriers for the practical ope-
rationalization of the use of country systems
approach. The first one, a programmatic loan
("DPL") extended by the World Bank to Brazil
in 2010, reveals the limitations of initiatives
that aim to strengthen country systems in the
area of social and environmental safeguards.
The second one, the BNDES financing of the
Villa Tunari-San Ignacio de Moxos highway
("TIPNIS Park"), in Boliviq, illustrates the ad-
verse effects of overly lax approaches to the
use of national and local systems. Both cases
led to improvements in the policies and proce-
dures of the two institutions and served to ex-
pand the practical knowledge on what works
and what doesn't work in the use of country

systems, thus enabling new reforms.

Based on the policies and practices of
the seven analyzed institutions of financing
for development, on the assessment of the

Brazilian social and environmental system

applied to five energy and logistic infrastruc-
ture projects, and on both mentioned case
studies, the paper identified five big challen-
ges for a larger use of national systems in de-

velopment finance:

¢ Misalignment between the planning and
financial instruments and the measures for
strengthening national systems: There is a
mismatch between the principles and objec-
tives of the institutions regarding the use of
country systems and the planning and finan-
cial instruments, which affects the analysis
of national frameworks for the purposes of
determination of equivalence with institutio-
nal safeguards, as well as the design of ga-
p-filling and strengthening measures through
programmatic loans, technical assistance or
contractual conditions in specific projects. The
analyses showed that an instrument such as
the country partnership strategy may expose
a view on the critical points and the opportu-
nities for improvement that does not neces-
sarily reflect the learnings drawn from actual
cases, mainly in high-impact projects of in-

frastructure.

e Limitations of the remediation proces-
ses in cases of retrocession in the domestic
system: The procedures to deal with changes
- and cases of setbacks - in country systems
are quite homogenous among the analyzed
institutions and, as a whole, they are not suf-

ficiently equipped with mechanisms to tackle



the dynamism with which the rules and prac-
tices are changed in a national context. The
Brazilian case reveals that country systems
may be weakened in several ways, not only by
legal or regulatory reforms, but also through
a deliberate choice to "dry out" the capacity
of the social environmental agencies, rende-
ring the normative commands ineffective. The
procedures fail to contemplate the role of ci-
vil society in the communication of regressive
measures that could amount to a violation of
the commitment to maintain the "equivalen-

ce" of the national system.

¢ Failures in the methodologies to measure
benefits and results of the use of country sys-
tems: The analysis of country systems' pilots
in social and environmental safeguards of the
World Bank showed that permanent improve-
ments to the national safeguards system of
borrowing countries did not happen as expec-
ted. In programmatic loans, such as the SEM
DPL to Brazil, there was disagreement among
the parties on the role of the loan in the im-
provement of the social and environmental
governance. Without long-term improve-
ments, the trade-offs between short-term
risks and long-term benefits in the use coun-
try systems use are exacerbated, discouraging
the parties (recipient and provider) to engage

in this approach.

¢ Inconsistencies and additional risks in ca-

ses in which there are financial intermediaries:

The channeling of funds through national ins-
titutions, such as national development banks,
could have positive effects, to the extent they
might better navigate domestic rules and
practices. But the social and environmental
policies and practices of local agents also have
their own weaknesses. With the right instru-
ments, such weaknesses can be addressed.
However, the cases show that the multilateral
institutions fail in their due diligence of finan-
cial intermediaries’ E&S frameworks, creating
additional risks and impacts. In the same sen-
se, practice shows that the use of intermedia-
ries tends to hinder the access to information

and the involvement of civil society.

* Vulnerability of rights in projects with a
"national priority” stamp: The case studies
show that recurrent failures in the Brazilian
system of social and environmental protec-
tion are related to the absence of monitoring
of human rights standards. More than just a
distance from best available practices of E&S
management, there is enough evidence of fle-
xibilization of individual and collective rights.
For instance, while public hearings are often
held within the licensing process, the right to
free, prior and informed consent and consul-
tation is systematically neglected. The absen-
ce of a rights-based approach is particularly
relevant in projects labelled as national prio-
rities - in such cases, even the judiciary tends
to act under self-restraint, limiting its role as

an instance capable of giving proper remedy.
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» Lessons learned and the path
forward for the NDB

The lessons from the benchmark study and
from the reality of infrastructure projects in
Brazil are applicable, first and foremost, to
the operations of DFls in countries at a simi-
lar stage of economic development and a si-
milar framework of social and environmental
rules and institutions as that of the largest
Latin-American country. Many of the lessons,
however, could apply to developing countries
in general. In any case, attention to the local
context is essential since there is no one-size-

fits-all solution.

¢ The sustainability of infrastructure pro-
jects is not guaranteed even when the national
system is advanced: The Brazilian case studies
demonstrate that a restrictive view could be a
source of risks. Even in an upper medium-in-
come country with a relatively well-developed
social and environmental system (at least in
terms of legal framework), there are many
governance failures and gaps that hinder the
effectiveness of laws and regulations. This
leads to unsustainable infrastructure invest-
ments, with projects that only go forward at
the expense of the proper respect to the en-
vironmental licensing process or the commu-
nities' right to consultation and participation.
In such circumstances, a strong perception
emerges that the laws and institutions res-

ponsible for their enforcement are selective.

e Social and environmental governance
needs to be seen in all its complexity: Assess-
ments of country systems should thus take into
account the level of institutional development,
the mechanisms for civil society participation,
the degree of access to information, the sou-
ndness of the legal, regulatory and policy fra-
meworks, the level of enforcement of environ-
mental standards and the E&S management
capacity of the public sector. They should also
look further to consider access to justice, the
right to freedom of expression and demonstra-
tion and many others that may be restricted to
open legal and political avenues for the imple-

mentation of large infrastructure projects.

e Compliance and prompt corrective ac-
tions and mechanisms are important: The
effectiveness of the E&S management de-
pends on the existence of prompt corrective
mechanisms capable of adapting the protec-
tion system to the challenges posed by each
project. Such instruments must offer solu-
tions to problems arising from the implemen-
tation of preventive and mitigating measures
(including complaints about lack of imple-
mentation), the emergence of unanticipated
impacts, the adaptation to new circumstan-
ces (such as the installation of another pro-
ject in the same region or area of influence)
and the settlement of conflicts. Although the
need for continuous monitoring and grievan-
ce mechanisms is already known, the Brazi-

lian case shows that the relevance of such



mechanisms stands out in a context in which
the national system is relatively advanced,
but marked by governance failures and pro-
blems of implementation. The mismatches
between projects' schedule of execution and
the E&S action plans cause harms that could
be preventable. These are exacerbated by
the absence of extrajudicial mechanisms and

obstacles for access to justice.

¢ Absence of a rights-based approach: The
logic of country systems could help in overco-
ming such challenge, by strengthening insti-
tutions dedicated to the protection of rights
to ensure the effectiveness of internationally
established commitments on human rights.
However, the analysis of the DFls policies in-
dicates that this has not been the case, and is
worth of attention the lack of a grammar on
rights and the absence of expected outcomes

that reflect a holistic view of development.

¢ The NDB will be confronted with particu-
lar challenges as it puts into practice its vision
around country systems: NDB's distinctive
characteristics may create additional obsta-
cles to the effectiveness of its own country
systems approach. Among them are the "lean”
social and environmental policy framework,
whose lack of detailed standards could hinder
the identification of reference points (ben-
chmarks) for the equivalence tests, and the
institution's core commitment to sovereignty

and horizontality, which may create deadlocks

for the adoption of necessary gap-filling me-
asures. Such unique features constitute both
points of concern and opportunities, depen-
ding on the appetite of NDB to adopt additio-

nal mechanisms.

» Recommendations

NDB may deploy a range of tools to impro-
ve the experience of use of country systems,
aligning with national and international rules
on environmental and human rights. Solutions
can include the use of technology, the organi-
zational structures at the national level (cou-
ntry offices) and the carrying out of joint as-
sessments with partner countries in a horizon-
tal fashion. In addition to such measures, the

following recommendations are highlighted:

* A robust, consistent and integrated cou-
ntry systems approach: in order to ensure the
strategic and operational alignment across all
dimensions of DFls operations, including cou-
ntry strategies, operational policies and ins-
truments of financial support. An integrated
approach would necessarily require an asses-
sment and appropriate treatment of issues
such as citizens' participation, access to jus-
tice, transparency standards of public agen-
cies, environmental rules, responsibility of the
private sector and the social and environmen-
tal governance (effective oversight capacities,

powers to enforce sanctions etc.).
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¢ Human rights due diligence: to ensure
that E&S harms are prevented and/or miti-
gated, and that potential impacts on human
and environmental rights are monitored, re-
ported and remedied. The first step of the due
diligence process, the human rights impact
assessment, could draw from the joint asses-
sment conducted by the multilateral bank,
the state and other stakeholders, prior to the
implementation of specific projects, aiming at
emphasizing the areas in which the bank could
cooperate - in a horizontal manner, free of
conditionalities - with its clients to strengthen
the existing rules, procedures and policies re-

levant to its mandate.®

¢ Strengthen the capacities of local actors:
including by encouraging the adoption of po-
licies and processes and through the provi-
sion of institutional and financial resources.
In addition to state agencies, the strategy
should target the private sector and, in par-
ticular, civil society.* Communities and NGOs
must have access to technical capacity-buil-
ding and be empowered with information on
projects and processes, as well as the tools to
effectively influence decision-making, imple-
mentation, communication and assessment

processes.
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Introduction

Development cooperation (multilateral and bilateral) has been historically characterized by
a relationship between donors and recipients in which the latter should adjust to the former’s
rules and procedures. In the position of debtors, the recipient countries borrow funds from de-
velopment finance institutions (DFIs). In these arrangements, they usually assume the obliga-
tion of complying with strict policies on a host of issues, such as the acquisition of goods and
services (procurement), accounting, selection of consultants and the prevention and mitigation
of social and environmental impacts. If recipients fail to comply with such commitments, they
subject themselves to contractual sanctions, such as early payment of the debt, fines and even

termination of the agreement.”

The traditional justification for the imposition of unilateral conditions to loans is the low
level of development of borrowers’ legal and regulatory framework, their low institutio-
nal capacities and the imperative of safeguarding the resources operated by the institutions
against mismanagement and corruption. However, this approach has caused unintended
consequences, such as duplication of tasks, overlaps in controls and the ineffectiveness of

projects and programs.

Practical analyses of development cooperation have demonstrated that in order to be more
effective, providers should be more deferential towards national development priorities and
strategies. Furthermore, the achievement of better outcomes should necessarily be premised
on the strengthening of the country’s institutions, as well as its governance structures and ins-

titutional capacities.

To incorporate the widely shared commitment of ensuring greater country ownership over
their own development strategies and priorities, the international community built a political
and legal framework that reorganized the governance among the actors and established the
foundations for the concretization of new development goals. At the center of this new agenda is
the commitment to strengthening the domestic systems, and, as a consequence, to make more
use of them. Country systems may be understood as national arrangements and procedures for
public financial management, procurement, audit, monitoring and evaluation, and social and

environmental procedures.?

The commitment to strengthen the use of country systems draws from the recognition that

developing countries have promoted meaningful improvements in their capacities, in the go-



vernance and in the implementation of development projects and programs, as well as the idea
that the achievement of enduring and long-term results is a shared responsibility among do-

nors and recipients - or, in the new terminology, among development partners.

However, the use of national systems involves a number of challenges. How is the equiva-
lence between national and the institutional standards assessed? What are the tools for filling
the gaps? How is transparency of assessment criteria ensured? What are the monitoring me-
chanisms? What are the appropriate cooperation instruments for the strengthening of national
systems beyond a specific project? What are the remedies available for situations in which a
country system is weakened in the course of a project or program? What are the appropriate

indicators to measure the success or the failures of this approach?

This report suggests ways to improve the country systems approach by development finan-
ce institutions (DFIs) in social and environmental safeguards. Such safeguards cover, for the
purposes of this study, the rules, procedures, institutions, implementation agencies and in-
ternational standards assumed by the recipient country, and which are relevant for the assess-
ment, prevention, mitigation and remediation of social and environmental impacts, including

impacts on human rights.

To achieve this objective, the study carries out a comparative analysis of the country sys-
tems approach of seven development banks (six institutions multilateral and one national
development finance institution) and a critical assessment of the system of rules, policies and
social and environmental institutions of Brazil, which are relevant in the context of the desig-
ning and implementation of energy and transportation/logistics infrastructure projects. The
objective is to contribute to the debate on the use of country systems, pointing out risks and
opportunities, in addition to the possibilities of improvement of the governance underlying

the use of national systems.

This publication began to take shape in the process of observation of the birth and conso-
lidation of one of the newest multilateral institutions dedicated to financing for development,
the New Development Bank (NDB). The NDB was set up by the BRICS (Brazil, Russia, India,
China and South Africa) countries in 2015 with the purpose of mobilizing resources for infras-
tructure and sustainable development in developing and emerging countries. From the outset,
the BRICS, and, later on, NDB itself, showed interest in the use of national systems as a guiding
principle for the new institution's activities. Although the NDB is clearly not the pioneer in the
approach, it has given several signs of its intent of incorporating such approach in a more inte-

grated manner and in a scale that would take it to another level.?



NDB's distinctive characteristics may create additional obstacles to the effectiveness of its
own country systems approach. Among them are the “lean” social and environmental policy
framework, whose lack of detailed standards could hinder the identification of reference points
(benchmarks) for the equivalence tests, and the institution’s core commitment to sovereignty
and horizontality, which may create deadlocks for the adoption of necessary gap-filling mea-
sures. Such unique features constitute both points of concern and opportunities, depending on
the appetite of NDB to adopt additional mechanisms. Therefore, a unique opportunity emerges
for the proposal of truly sustainable ways based on the best available knowledge and on the

existing good practices.

Although the NDB is in a clear process of consolidation and scaling up of its activities, it still
is a young institution. Taking advantage of this opportunity, this report suggests mechanisms
for an innovative, effective and legitimate role by the NDB in the strengthening of countries’ ins-
titutional capacities, one which is designed to to ensure a high level of protection of human and

environmental rights, while simultaneously guaranteeing the efficiency in the use of resources.

One of the main challenges is how to reorganize the debate on how development finance
should be done in the 21st century under fresh perspectives, which take into consideration re-
levant changes the world has undergone over the last decades, as well as the political, economic
and social dynamics that explain the increasing multipolarity of the current global order. The
proposed way is not blind to the asymmetric relationships have historically shaped develop-
ment cooperation, marked by unilateral conditionalities imposed on one of the parties (usually,
the developing country).’* However, there is a need to align the efforts to increment the speed
of projects’ disbursements with the guarantee that this will not come at the cost of sacrificing
sustainable development and human rights. It is important to highlight that most countries
have adhered to the main universal and regional instruments on environmental and human
rights’ protection. Sidelining the obligations contained in such instruments would run contrary
to the stated goal of the use country systems, which features as one of the main objectives for
the achievement of long-lasting results beyond specific projects. Indeed, the strengthening of
country systems has been listed as one of the core principles for a sustainable infrastructu-
re assessment framework, thus it occupies a central role in the design and implementation of

transformational projects.”



In addition to this introduction, the conclusions and the recommendations, this study is

divided in four parts.

Part I presents the historical background of the consolidation of the commitment to a grea-
ter use of country systems by DFIs. It explains how the use of country systems came to occupy a
prominent place among the elements of the ""development effectiveness agenda', which gained
institutional and legal density after the Monterrey Consensus (2002). It also discusses country
systems in light of South-South Cooperation (SSC) principles and practices, a modality of coo-
peration between Southern countries anchored in political commitments to non-intervention

in national affairs, respect to sovereignty and mutual benefits.

Part II describes the country systems approach of six multilateral development banks -
World Bank (International Bank for Reconstruction and Development - IBRD), Asian Deve-
lopment Bank (ADB), Inter-American Development Bank (IDB), Development Bank for Latin
America (CAF), Asian Infrastructure Investment Bank (AIIB) and the New Development Bank
(NDB) - and a national development bank, the Brazilian National Bank for Economic and Social
Development (BNDES).

Part III focuses on the country system of a specific country, Brazil. The analysis investiga-
tes the current status of the country’s social and environmental governance based on five case
studies, selected on the basis of different types of projects in the energy and transportation/
logistics sectors. It analyzes rules, policies and practices relevant in the context of each project.
As discussed in the chapter, the cases point to recurrent problems, concerning both threats to
rights and gaps in the protection systems. The acute vulnerability of indigenous peoples and
traditional communities within the context of infrastructure megaprojects lead the analysis to
constantly focus on these groups’ rights - as well as violations arising out of failures in the
national system dedicated to their protection. Problems with environmental licensing, notably
the low quality and/or insufficiency of impact assessment studies, and the ineffectiveness of

prevention, mitigation and compensation measures, are also recurrent problems.

Part IV presents, initially, a critical perspective about the accumulated experiences of DFIs
use and strengthening of country systems, which is based on the conclusions of the own inter-
nal oversight bodies of the institutions, the views of civil society actors and two case studies.
The first one is a programmatic loan of the World Bank ("'Development Policy Loan") to Brazil,
and the second one discusses a loan from the BNDES to the TIPNIS Park highway, in Bolivia.
Next, it indicates ways forward for the NDB based on the experiences and lessons learned. Some
recommendations are made for an innovative role of the NDB, taking into consideration its uni-

que position as symbol of the deep changes in development cooperation in the 21st century.
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Background

In the decades following the reconstruction of the post-War global governance, develop-
ment cooperation experienced a series of changes, among which one of the most important has
been the proliferation of bilateral and multilateral agencies for the promotion of development,
as well as the entry of new and powerful private players and non-governmental and not-for
-profit organizations (NGOs). The diversity of players that coexist in the development field

carried a promise of faster achievement of the internationally agreed development goals.

However, this phenomenon also gave rise to an unintended fragmentation, with concre-
te implications for the countries, mainly those that were mostly in need of external aid. The
lack of uniformity in the requirements pertaining to the approval, monitoring and assessment
of projects and programs overwhelmed national institutions. Donors’ control procedures have
increased bureaucracy and duplication of efforts, and caused recipient countries to dedicate
considerable part of their resources (human, financial, technical etc.) only to grasp with the re-
quirements and to adjust accountability practices to meet the particularities of each individual
donor. In addition, while some countries had to meet multiple donors’ demands, others were

"forgotten" by cooperation agencies.”

In such a fragmented landscape, development aid outcomes turned out to be disappointing,
despite the fact that the volume of finance flows experienced a rising trajectory since the appro-

val of the Millennium Development Goals (2015).

The studies applied to the practice of the development showed that an increasing volume
would not yield better outcomes. To be more effective, development cooperation would have to
shift its attitude towards national development priorities and strategies. Better developmental
outcomes would require strengthening the institutions of the recipient country, as well as its

governance structures and institutional capacities.

» The development effectiveness agenda

To address the challenge of improving quality - and not only quantity - of development aid,
the international community has established, over the last two decades, a new "'global partner-
ship for development" for the attainment of solutions for the increasing complexity of develo-

pment cooperation.B



Under an agenda spurred by the desire to make development more effective (see Box I below),
anew legal and institutional architecture was assembled to accommodate new views, principles,
terminologies, practices and goals on how development cooperation should be done. A series of
paradigmatic agreements, which attained the status of "consensus", spelled out the necessary

measures to facilitate political dialogue and promote a harmonization of the practices.

The main instruments under such framework are: the final text of the 1st International
Conference on Financing for Development of Monterrey (2002), the Paris Declaration on De-
velopment Effectiveness (2005), the Accra Agenda for Action (2008) and the Busan Partner-
ship for Effective Development Cooperation (2011). Recently, the principles and goals outlined
in the documents of the previous stages were reaffirmed, together with the addition of new
components, by the Addis Ababa Action Agenda (2015), resulting from the 3rd Conference on
Financing for Development, held in the city of Addis Ababa, Ethiopia, in 2015. This conference
established the mechanisms for the financing of the ambitious 2030 Agenda, which launched
the Sustainable Development Goals (SDG), a set of seventeen (17) goals with 169 targets aiming
at the improvement of the well-being of the present and future generations, in fields such as
education, health, public safety, gender equality, decent work conditions, nutrition, access to

justice, infrastructure, preservation of marine and river ecosystems and climate change.’s

Such instruments layed down the fundamental principles for a more effective development:
ownership; policy alignment and use of national systems; coordination amongst donors; mutu-
al accountability; and transparency. In addition, they are anchored in the principle of solidarity,
which unfolds in three key elements: i) achievement of common goals; ii) equality, and iii) re-

ciprocity of duties and obligations.

The Paris Declaration, for instance, provides commitments for the harmonization of deve-
lopment aid practices, local ownership of the development process, and a greater use of country
systems. The Accra Agenda for Action, which aimed at deepening the implementation of the Pa-
ris consensus, articulated three thematic guiding principles for the development of initiatives:
i) ownership; ii) inclusive partnership, and iii) delivery of better outcomes. At the center of such
measures lies the commitment to build capacities, guaranteed countries’ right to determine their

own future and choose priorities according to their own interests and development strategies.?



» Box I:
The Development Aid Effectiveness Agenda

The Monterrey Consensus (2002), deemed as the "modern genesis of the development aid
effectiveness agenda"™, set the stepping stones for the development of subsequent agree-
ments which elaborated on, and deepened, the agreed measures to achieve a more effective
aid. The many consensus and action plans, from Monterrey to Addis Ababa, outlined the

following key components of the development aid effectiveness agenda:
1. Harmonization of policies and practices: uniformization and convergence in standards
applicable to fields such as control of good management of the use of resources and social

and environmental procedures.

2.Untying of aid: untying the financial support to the requirement that the recipient purchases

goods and services from the provider, or of a limited number of previously selected agents.

3.Use of national systems: use of the arrangements, rules, institutions and national policies,

and not only the standards of the providers.

4.0wnership: recipient countries must have control over their future and their development

strategies and priorities must be respected.

5.Measurement and improvement of outcomes: measure the effectiveness through the

results, based on mutually agreed upon indicators.

Source: Williams-Elegbe (2017).




As Box I shows, the use of country systems is a key component of the development aid effec-
tiveness agenda. A more systematic use of country systems can thus be regarded as a corollary
of the ownership principle and of the commitment towards the building and/or strengthening
of local capacities. In fact, once realized that duplicated controls are inefficient and ineffective
- not rarely conflicting with each other - and their negative effects on national-level accounta-
bility, a greater use of country systems emerged as an alternative to encourage players to make
the transition to lesser dependence on donors' development mechanisms, while at the same

time providing stimulus for the creation of tools to strengthen local capacities.

A definition of country systems describes them as "national arrangements and procedures
regarding public financial management, public contracts, audit, monitoring and assessment,
and social and environmental procedures".”? According to Williams-Elegbe?°, the instruments
of the aid effectiveness agenda - from Monterrey to Busan - relied on the use of country sys-
tems because of their potential to provide recipient countries with support for the development
of their national systems (in public financial management, bidding processes, social and envi-

ronmental standards, etc.), thus improving development outcomes.

» The emergence and consolidation of South-South Cooperation

In parallel with the rebuilding of the international architecture for development cooperation
as previously described, another phenomenon has contributed to the rewriting of the premises
and goals that guide the cooperation amongst countries, with a concrete effect over the debate
on the use of country systems. Such phenomenon is the consolidation of a cooperation fra-

mework among Southern countries, usually referred to as South-South Cooperation (SSC).

SSChistorical roots date back to the Bandung Conference (1955), when countries of the "'glo-
bal periphery" gathered to articulate common strategies for international action, which would
be based on values such as the non-interference with internal affairs and the need for develo-
ping horizontal relationships among developing countries, based on the idea of reciprocity.>
After that foundational moment, the Buenos Aires Conference (1978) represented another his-
toric moment in the institutionalization of SSC practices. The Buenos Aires Action Plan, a result
of the discussions held in such conference, develops the concept of technical cooperation based

on reciprocity and horizontality, two of the cornerstones of this modality of cooperation.>

The Declaration on the Right to Development, approved by the UN General Assemblyin1986,
represents another important milestone to understand the construction of the international

framework on South-South Cooperation. In its international dimension, the right to develop-



ment establishes that states must adopt measures - individually and collectively - to create an
environment that allows, in the international and national plans, the full achievement of the
right to development.?? The right to development inserted an ethical and solidary dimension to
international cooperation, which would be later instrumentalized by the developing countries
with the purpose of strengthening the legal regime of development cooperation, which features
the previously discussed Monterrey (2002) and Paris (2005) consensus. Under this new fra-
mework, cooperation is carried out under the notion of "shared responsibilities", in the sense
that developing countries recognize their primary role in the development process, but retai-
ning the right to demand that transparency and accountability principles are also applied to

providers (whether they are governments or international financial institutions).*

According to the Nairobi outcome document of the High-level United Nations Conference on
South-South Cooperation (2009), SSC may be deemed as a “common endeavour of peoples and
countries of the South, born out of shared experiences and sympathies, based on their common
objectives and solidarity, and guided by, inter alia, the principles of respect for national sove-

reignty and ownership, free from any conditionalities'.>

In the literature, SSC has been conceptualized as:

A wide range of interactions that include the alignment of positions in multi-
lateral spaces for negotiation, the promotion of South-South trade, the esta-
blishment of political coalitions and networks, the building of regional spaces of
integration, the extension of external financing in more favorable conditions,
the development of human and institutional capacities (scientific, technological

and technical) and responses to crisis situations.>

SSC thus works as a legal and institutional framework within which Southern countries de-
velop cooperation policies, plans, programs and actions in thematic agendas as diverse as heal-
th, agriculture, education, research and technology, and finance. SSC is not completely isolated
from the "traditional" development cooperation. In fact, the concept of triangular cooperation
seeks to describe the interrelations between both modalities of cooperation.?” However, SSC im-
plications to development cooperation go beyond the mere symbolism, to encompass material,

ontological and normative aspects.>®

Some elements differentiate South-South Cooperation from the "traditional” North-South

cooperation. Firstly, South-South Cooperation gained institutional and normative substance



through political agreements outside the "Official Development Assistance' (ODA) framework.
ODA is disciplined by the Development Assistance Committee of the Organization for Econo-
mic Cooperation and Development (OECD). As discussed earlier, the Bandung and Buenos Aires
conferences were two of the emblematic moments for the development and consolidation of
coalitions composed of peripheral and "non-aligned" countries. In spite of their subordinated
condition, these countries were able to articulate their demands before supranational institu-

tions of global governance.

Furthermore, since it is based upon the principles of sovereignty, non-intervention with
national affairs and mutual benefits, SSC reassigns meanings to deeply rooted concepts un-
derlying development cooperation. Among them, the rejection of political, economic and de-
mocratic conditionalities attached to development assistance?® and the reinterpretation of the

costs and benefits of tied aid.

In summary, the rebuilding of a legal and political framework on development cooperation
at the turn of the millennium, together with the rise of South-South Cooperation, gradually
shifted the dynamics between providers and recipients from a verticalized and highly asymme-
tric approach to a new consensus that prescribes the use of laws, rules, institutions, national,
subnational and sectorial procedures as a prerequisite for an effective development. In such
context, a stronger use of country not only promises greater ownership and efficiency, but also
holds itself as a key factor to drive greater accountability, as it submits the use of resources to
the checks and balances of the recipient country, such as in the cases of legislative approval and

scrutiny over the appropriation bills proposed by the Executive Branch.

Initial reservations against a stronger use of country system, such as the risk of mismana-
gement due to corruption and the potential obstacles for quick remediation, did not prevent
donors, recipients and all '"development partners' from concentrating their efforts and resour-
ces to pave the way for a transition towards the “full” use of national systems, or at least to

significantly increase their use.

Itisin such context that the multilateral development banks (MDBs), supported by a growing
number of country systems’ implementation and measurement methodologies, and led by the
World Bank, started their pilot projects of use of country systems in fields deemed essential for
better development effectiveness: public financial management, national competitive bidding,
social and environmental safeguards, international competitive bidding and the selection of

consultancies.?
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Country systems in Multilateral
Development Banks (MDBs)

» World Bank

The World Bank is an important producer and spreader of rules on development finance.
Throughout its history, its operational policies have progressively become recognized as good
practice in domains such as the financial, accounting and social and environmental manage-

ment of projects and programs.

With the declared intent of increasing the impact on the development (in terms of effi-
ciency, quality and punctuality), increasing the ownership by the country on development
programs and projects, facilitating the harmonization and simplifying and reducing costs3?,
the Bank introduced, in 2004, proposals open to public consultation on the transition to the
use of country systems. The World Bank introduced the logics of country system in the fields
of financial management (accounting, financial reports, audit) and national competitive bid-
ding (NCB). Next, the institution engaged a pilot for contracting of goods and services (2008-
2011) in International Competitive Bidding (ICB) and international consultancies’ selection.
The declared reasons for the use of country systems in procurement of goods and services
(biddings) comprised: i) local ownership; ii) harmonization of development assistance flows;

and iii) cost reduction.33

Regarding the social and environmental safeguards, the World Bank started a two-year
pilot project of national systems in 200534, for the circumstances in which they were conside-
red equivalent to the Bank's applicable safeguard policies chart, and in which the practices,
capacity and implementation history of the country were seen as satisfactory, according to
the institution's rules and policies. Following the announcement, organizations of civil so-
ciety and representatives of the private sector raised questions and concerns, some of which
were afterwards corroborated by audits and reviews of the institution itself, as it is further

discussed. The objections included:

Risk of the existing standards of the World Bank to be demoted (''race to the bottom'");

Shifting of financial and administrative burdens to the recipient countries, in opposi-

tion to the cost reduction for the bank itself;



Loosening of the anti-corruption controls and incentive to resources misuse;

Discouragement to the participation of private partners in the contracts.

The bank defined E&S country system, in one of its documents, as "aspects of the country’s
policy, legal and institutional framework, including its national, subnational, or sectoral imple-
menting institutions and applicable laws, regulations, rules and procedures, and implementation

capacity, which are relevant to the environmental and social risks and impacts of the project'.

Despite criticisms, the World Bank proceeded with 12 pilot projects in 9 countries: Romania,
Bhutan, Ghana, Jamaica, Tunisia, India, South Africa, Uganda and Morocco. Against the alle-
gation that the country system approach would result in projects subject to more fragile social
and environmental safeguards, the World Bank argued that such risks would be netted out by
benefits arising from the strengthening of laws, policies, rules and procedures of a country and

implementation of local capacities.

The country system pilot in social and environmental safeguards was structured on three

basic stages under equivalence and acceptability tests37:

1.

Assessment of the country's
safeguard systems relevant

to determine the equivalence,
understood as the capacity

of achieving the goals of
applicable operational policies
and the strict adherence to the

standards defined therein3®;

2.

Review of the implementation
practices of the relevant
institutions of the country
and their history and capacity
of applying such procedures

in practice;

3.

Gap filling in laws,
regulations, rules and
procedures, as well as in the
practical implementation, by
means of formal agreements
reflected on the project

documentation and contracts.

In January 2008, the Board of Directors of the Bank approved the proposal of gradually shifting
the use of country system at the project level for subnational and national levels, extending the com-
prehensiveness to all vehicles and quasi-governmental agencies involved with the implementation
of projects.® In this stage, the Bank would conduct a Safeguard Diagnosis Review with the purpose of
verifying the equivalence and acceptability. But the equivalence test in this case differs from the one

performed in the project, because it aims only at assessing whether the social and environmental sa-



feguards systems of the borrowing country achieve the goals and adhere to the principles of applicable
operational policies. That is, the assessment of the consistency between the bank's safeguards and
the country system at national level does not take into consideration each standard contained in the
safeguard policies, but only a wide alignment of goals and principles (“material consistency”). The ac-

ceptability analysis is restricted, however, to the operational policies that passed the equivalence test.

In August 2016, after a long process that counted on hundreds of consultations around the
world, the World Bank finished the review of its social and environmental safeguards. The up-
date of the policies would be, in the bank's view, a response to the new and different develop-
ment demands and challenges that emerged over time. Among them, the challenge of promo-
ting a greater harmonization with the practices of similar institutions and of incorporating new
practices to a reality in which borrowing countries became more experienced and capable of
dealing with development challenges.*® Such goals are quite synergistic with the key principles

and goals of the previously discussed ""new global partnership for development".

In World Bank’s own view, the updated framework distributes, in a more coherent way, the
obligations among the bank and the clients and promotes advancements regarding transpa-
rency, discrimination, social inclusion, public participation and accountability.** Civil society
organizations, on the other hand, have demonstrated a certain degree of skepticism towards
the reach of such goals, mainly due to the absence of a solid commitment by the bank to respect
human rights, without which there are no guarantees that the projects will in fact comply with

the non-discrimination and accountability standards.

Under the justification of promoting greater rationalization, the new social and environ-
mental framework condensed in a unique document all operational policies effective up to then
regarding social and environmental matters. In this sense, it is important to notice that the
commitment to a larger use of the social and environmental system of the borrowing country in
the assessment, development and implementation of projects appears as a requisite to be ob-
served by the bank itself in project finance and in the assessment and management of risks and
social and environmental impacts. The use of country system, under the new framework, shall
be bilaterally discussed in such circumstances, provided that there is the possibility of addres-
sing the risks and impacts of the project, and allowing the project to achieve goals in a manner

that is more “materially consistent” with bank’s own social and environmental standards.4

According to the new framework, the areas in need of strengthening may be approached
through specific projects or through wider interventions and strategies aimed at strengthening
the country's institutions.s The Bank may perform a diagnosis of the national system upon

the borrower’s request, which does not bind future investment decisions, but may serve as a



basis for strengthening actions, capacity building and use of the national framework in speci-
fic projects# When the bank identifies points in need of improvement or gaps, it states that it
shall work with the borrowing country to identify and agree on specific actions and measures to
approach such gaps and strengthen the country system. These commitments are then integra-

ted into the Environmental and Social Commitment Plan.4

» Inter-American Development Bank (IDB)

IDB’s policies and corporate view present a quite strategic conception about the use and
strengthening of country systems in social and environmental safeguards. Such approach ma-

nifests itself at different planning and action levels.

In realizing the strategic goals of its corporate mission, the IDB states that the environ-
mental issue is transversally included in planning activities and in the definition of country
strategies. AAccording to the bank, the inclusion of the environment as one of the key issues
reflects the priority given to it in the realization of its mandate, together with poverty reduc-
tion and social development.® It happened during the process of its Eighth General Capital

Increase, in 1994.

At the level of operational policies, IDB’s Environment and Safeguards Compliance Policy
(2005) has specific provisions established to ensure compliance with the mission outlined in the
strategic plan, including actions that are synergistic with the idea of improving national systems
with the purpose of increasing its use and effectiveness, such as: (i) strengthening of legal and
regulatory benchmarks related to the environment; (ii) strengthening environmental oversight
agencies; (iii) improvement of the environmental quality of the operations financed by the Bank;
(iv) addressing transparency issues and access to environmental information and consultation
to the interested parties; (viii) guarantees of quality control and performance of environmental

impact assessments (EIA); and (ix) promotion of environmental education and training.4”

A country’s environmental analysis generates relevant information and provides support to
the development of programmatic documents.*® The analysis must have a strategic character and
focus on sectors and fields widely relevant for the relationship between the Bank and the cou-
ntry.# Moreover, the environmental analysis takes into consideration several relevant aspects,
including the environmental governance status, which encompasses the level of institutional de-
velopment; the participation of civil society; the access to information; the legitimacy of the legal,
regulatory, and policy frameworks; the level of enforcement and compliance with the environ-

mental standards; and the environmental management capacity of public authorities.>



» Definition of Country Environmental Analysis by IDB>

Analysis at the strategic level focused on establishing environmental priorities to guide
its effective integration to decisive areas for social and economic development, as well
as improvements in the relevant environmental management areas. It may occur throu-
gh fast and focused assessments or through more complete procedures, with well-deve-

loped consultations.

When working in partnership with a country, the IDB discusses forms of approaching, in an
intersectoral manner, the main environmental issues, including the social aspects related to the
environmental analysis.>> Thus, it is expected that the possibility of use of country systems is
increased from the beginning of the preparation of the country strategy, under guidelines such
as the flexibility and a strategic and process-oriented view (not an end in itself).5* The oppor-
tunities for use of national systems are, however, subject to the institution's risk management
framework, which include sectoral risks (sensitive sectors, such as infrastructure, extractives,
oil and gas), policy risks (inappropriate policy framework, such as ineffective legislation), and

governance risks (low capacities, absence of surveillance, corruption etc.).5

The use of national systems is explicitly listed as a possible environmental risk. IDB's poli-
cies have, thus, specific guidelines to guide the use of country systems. According to an internal
directive>s, national systems should be adopted when the bank determines that the systems of
the borrowing country are equivalent or superior to the bank requirements. Such equivalence
shall be analyzed in accordance with each one of the safeguards applicable to the selected ope-
ration. The Bank shall be responsible for determining such equivalence and its acceptability,

and for monitoring compliance with the policy.>

It is important to emphasize that IDB's national systems strategy includes the "fiduciary"
systems of financial management, the procurement of goods and services (biddings) and the sys-
tems of "effectiveness of the development" of planning, monitoring and assessment, and envi-
ronmental and social safeguards. In its Ninth Capital Increase, IDB committed to make a larger
use of country systems. In 2009, the IDB's Board of Directors approved a country system strategy
that is based on two principles: (i) distinction between the focus on "strengthening' the national
systems and the "use" of such systems, giving priority to activities performed with the purpose of
increasing the use of such systems in projects financed by the Bank; and (ii) the main components

of complex systems are disaggregated, reinforced and separately monitored.5?



» Definition and procedures for the implementation
of country systems in the IDB.

IDB defines safeguard national systems as the "set of laws, regulations, institutions and

procedures that the countries currently apply as a part of their environmental manage-

ment".>® The use of the national systems is subject to the following procedure:*

1.

Eligibility criteria:

Firstly, only Band C
category projects are
eligible. The use is restricted
to specific and individual
operations. In all the cases,
the recipient must request
the substitution of specific

safeguards.

2.

Equivalence analysis:

a country system is
considered equivalent in a
specific safeguard if it
complies with the goals and
adheres to the operational
principles of this safeguard.
In this stage, the emphasis

is put on legal instruments,

3.

Acceptability analysis:

it focuses on the practical
application, track record
and capacity of the
institutions to putin
practice, enforce, and apply
operative principles of the

concerned safeguards.

such as laws, regulations

and surveillance procedures;

Going beyond the environmental analysis, IDB has also committed to support the financing
of environmental management operations and to provide technical assistance to borrowing
countries. The goals of this support are, among others, the improvement of the governabili-
ty, the development of policies and institutional capacity-building in environmental matters.
The activities subject to financing include improvements in the environmental legislation and
regulation, strengthening of institutions, and environmental training, education and gover-
nability in all levels.®® The financial instruments for such operations encompass loans to the
public sector, specific funds of environmental mandate, funds for technical assistance aimed
at the creation of "public regional goods", financing to the private sector, non-reimbursable

technical cooperation, and co-financing with other donors.*

As tools for monitoring the "transversality" of the environmental issues, IDB restates the
need for developing indicators capable of capturing the continuous adherence to the sustainable
development goals. Such tools would have special application to the activity of country envi-

ronmental analysis, to capture relevant changes. In this regard, IDB's Environment Strategy



envisages that special attention must be paid to the assessment of the environmental capacity
and governance of the country, encompassing, for instance, the degree of institutional deve-
lopment, participation of civil society, access to information, adequacy of legal and regulatory
regimes, the surveillance on the compliance with and observance of environmental standards
and the capacity of the public sector in terms of environmental management.®> Within the scope
of specific projects, the reports of conclusion of the projects must contain a synthesis of the
lessons learned with their practical experience.®> Therefore, IDB commits to developing metho-

dologies by means of collaborations among internal departments.

If, during the execution of the project, there is a reduction of the equivalence and accep-
tability criteria in a manner that is incompatible with the contractual requirements - due, for
instance, to amendments to the applicable national laws, to a loosening in the environmental
regulation or to a decrease in the capacity of the responsible institutions -, such circumstances
may constitute a reason to contractual termination and to adopt the IDB's procedures that are
applicable to such situations.’ On the other hand, the borrower may request a review of the
equivalence and acceptability analysis, if it understands that there has been positive alterations.

In such events, it is subject to the analysis of the Board of Directors.®

» Asian Development Bank (ADB)

A few years after the beginning of the World Bank pilot, the Asian Development Bank (ADB)
also adopted a benchmark for the use of national systems, in which the "equivalence'" and the
"acceptability' at the national, subnational, sectorial or agency level to work with the bor-
rowers would be assessed. The fundamental framework is the Safeguard Policy of 2009, which
updated the existing framework in a way similar to what the World Bank did in 2016, in ter-
ms of condensing all policies in a single document. In the new policy, ADB acknowledged the
strengthening of country systems' safeguards as a goal in itself, so that they could achieve the

reference standards established by the good international practices.®?

The ADB defines country systems as policies, practices, normative frameworks, and insti-
tutions that a country has in order to prevent, minimize or mitigate the potential adverse hu-
man rights and environmental impacts of development activities.®® The bank views the country
system as a way to reduce transaction costs, improve the ownership and help to guarantee the

development activities’ long-term sustainability.®?

The ADB discloses relevant information on its country system approach. According to the

information that is available to the public, the bank actively promotes discussions about the



subject and provides technical assistance to the countries in order to strengthen their national
systems. Regarding this last activity, ADB reports to have disbursed USD 38.185 million to effec-
tively strengthen and implement the country systems since the approval of the safeguards poli-
cy in 2009, encompassing twenty-seven (27) projects. In practice, the World Bank also provides
a series of services to the countries that could be framed as aiming to improve country systems,
notably by Development Policy Loans - DPLs. However, it was not possible to find compiled in-
formation on the grant of financing and technical assistance with the purpose of strengthening

the member countries' country system.

Within the scope of this last activity, ADB approved and implemented a project that resulted
in the preparation of a methodology to assess the national systems.” The methodology was
built as from dialogue sessions with development partners (that is, the borrowing countries)
and other institutions of financing for development (such as the World Bank), the analysis on
the systems of some countries, the preparation of case studies and consultations with other

interested parties (such as civil society).

» Development Bank of Latin America (CAF)

The social and environmental management of the Development Bank of Latin America (ori-
ginally, Andean Development Corporation) is based in country systems. In this sense, the key
goals of its environmental strategy are to generate and to permanently improve spaces and pro-
cesses that guarantee a responsible environmental and social management, and to provide su-
pport to shareholding countries in the conservation and sustainable use of its natural resources
and ecosystems.” In order to operationalize such goals, it was created the Operations Environ-
mental and Social Management System, based on environmental and social analyses and on a

set of safeguards.

In 2010, CAF published the Environmental Strategy’> that gave details of fourteen safe-
guards, which were comprehensive, not much specific, more similar to principles than to the
safeguards of other multilateral banks. Among them, safeguard 1, which determined the com-
pliance with the national legislation, 73and safeguard 4, which aimed at strengthening national
institutions, were particularly important.’* The document continued the approach historically
used by the bank, which had attracted a series of criticisms from civil society. In fact, the main
advantage of CAF over other multilateral banks (especially the World Bank and the IDB) was
identified as the agility of its procedures and the flexibility of its requirements, characteristics

attributed to the absence of strong social and environmental policies.”



» Technical assistance for the strengthening of country systems: ADB's
experience with two regional projects.

ADB informs the execution of at least two projects of technical assistance for strengthening

of social and environmental safeguards in the countries.

The "Strengthening Country Safeguard Systems" (TA 6285) Project was in force
between 2005 and 2010, and allocated USD 1.5 million to the preparation of case
studies, analysis and consultations for the identification of normative, political and
institutional gaps, as well as improvement opportunities. The goal was to improve the
capacity of countries to develop, implement and apply environmental and social sa-
feguards through strengthened national systems, in the long term. One of the results
of the project was the report on the Philippines environmental safeguards system,
prepared in partnership with the World Bank. Another one was the development of

methodologies for the development of country systems.

The "Strengthening and Use of Country Safeguard Systems" (TA 7566) Project, which
was in force between 2010 and 2017, allocated USD 10 million to the strengthening
and effective implementation of country safeguard systems. It included the areas

of capacity building, environmental sustainability, social development and regional
cooperation and integration. The project involved the performance of internal con-
sultations, workshops, trainings, creation, exchange and dissemination of knowledge
and coordination initiatives with financing agencies. 29 subprojects were approved,
the activities of which encompassed several actions, such as the preparation of asses-
sments, the evaluation of institutional capacities, the performance of trainings and
workshops and the preparation of guidelines, manuals and rules, as well as the review
of legislations. By means of such projects, it was possible (i) to assess the gaps in the
normative frameworks or in the implementation capacity, and recommend measures
to fulfill such gaps; (ii) to prepare manuals and guidelines for governmental agencies

and project implementation units; and (iii) to conduct the training activities.




Thus, although the bank's mission and public statements emphasized the sustainability of
its operations, the modus operandi regarding the management of social and environmental
impacts consisted in an implicit trust in the borrower, combined with the delegation of res-
ponsibility for the matter.7® In fact, notwithstanding the existence of gaps in Latin-American
country systems, an analysis of 22 projects financed by CAF up to 2008 demonstrated that only
in two projects the national institutional capacity was deemed of concern (indicating the need
for strengthening measures) and that in such cases the actions of building of local capacity were
insufficient.” In addition to such context, there was the absence of clear transparency policies,

access to information, participation and monitoring.”

Over the last years, a change of attitude could be identified, which appears to indicate a tran-
sition of the total shifting of responsibility towards a framework that combines international
social and environmental management criteria regarding national systems.” In fact, the Social
and Environmental Safeguards published by CAF in 2016 are more detailed and accurate, indi-
cating criteria and paths to its implementation.®° Although there is still deference to local rules
and methods, instruments and quality criteria were defined.®* What also calls the attention is
the express reference to human rights.® It is necessary, now, to analyze how such changes have
exherted (or not) positive impacts on the prevention, mitigation, and remediation to violations

of human and environmental rights within the scope of the financed projects.

CAF also develops, together with shareholding countries, programs specialized in environ-
ment (especially regarding climate change), supporting local, regional and national initiatives.
The bank aims at contributing "to strengthening the environmental sector in shareholder cou-
ntries through investments in this sector’s operations, and granting loans and non-reimbursa-

ble technical assistance for several environmental projects.'

» Asian Infrastructure Investment Bank (AlIB)

AIIB adopted a combination of safeguards and national system approach, combining a more
"traditional" social and environmental framework with the intent of making use of the national

systems whenever possible.3

For AIIB, the client's environmental and social management system includes aspects of the
political, legal and institutional benchmark of the country in which the project is located, which
are relevant to its environmental and social risks and impacts. It includes national, subnatio-
nal, sectorial or corporate implementation institutions; applicable laws, regulations, rules and

procedures; and the implementation capacity; as well as the international agreements to which



the member is a party (our emphasis).® It can be seen, thus, that AIIB includes two elements
that are not explicitly treated in many of the other institutions: the political frameworks and

corporate practices and the international treaties.

Along the same lines of all other institutions, AIIB may make use of selected parts of the
country's national system, emphasizing that the bank keeps its surveillance role in the imple-

mentation of the projects.s¢

Interestingly, AIIB expressly states that the use of the client's system does not prevent the
access of the affected interested parties to the complaint mechanisms of the projects or to the
bank's oversight and compliance mechanism.®” In the history of use of country systems by the
World Bank, one of the main concerns raised by civil society was precisely the creation of bar-

riers to the access of communities to its Inspection Panel.

In AIIB's approach to country systems, the client's environmental and social management
systems may be used in the whole project or just in part of it. For such, AIIB states that it shall
review the client’s social and environmental systems which are relevant to the project, inclu-
ding its scope and efficacy. The Bank shall also analyze the performance of the client’s systems
in terms of environmental and social development. Upon the assessment of the effective per-
formance of the country system, AIIB states that it takes into consideration the client’s imple-

mentation practices, capacity and commitment.

The "material compatibility" and practical performance of the country systems review is
performed jointly with the client and the parties interested in the project. The result of the as-
sessment is disclosed together with other documents of the project, such as the preliminary
reports of social and environmental assessment, social and environmental management plans,
resettlement plans and indigenous peoples plans. The disclosure should occur before the pro-

ject assessment stage or as early as possible.®

The client is required to notify AIIB in the case of any material changes in the national social
and environmental systems that may adversely affect the project. If the bank determines that
a change is not materially consistent with the purposes of its social and environmental policy,
it may adopt measures to guarantee compatibility, such as requiring reviews, as well as apply

contractual measures to remedy the situation.®?



» New Development Bank (NDB)

According to NDB five-year Strategy (2017-2021), the "'new'" manner through which the
institution will do development finance includes a set of innovations in three fields: 1) Part-
nerships, 2) Instruments and Projects, and 3) Approaches. Regarding partnerships, the bank
presents a view on the "bank-client" relationship visibly influenced by principles of South-
South Cooperation, such as the horizontality and the non-conditionality.® In this sense, NDB
commits to enter into relationships respecting the sovereignty of the countries and their deve-

lopment strategies.

The Strategy also reflects essential components not only of South-South Cooperation, but
also of the "consensus" on development aid, such as need for guaranteeing ownership. NDB
states that the projects shall be well-succeeded "when the borrowing countries are responsible

for their own development way."

When referring to national systems as a central component of its partnership approach, NDB
declares an intention of working together with national institutions and using the ""borrowing
country legislation, regulations and oversight procedures'.?> According to NDB, the use of cou-
ntry systems aims at helping the achievement of two interrelated goals: i) protection against
the undue use of resources of the project and negative impacts on the environment and on vul-
nerable groups, and ii) strengthening of local structures.?? NDB views the national systems as
"the best way to strengthen a country’s own capacity and achieve better long-term develop-

ment results.' 9%

In its environmental & social framework, NDB lists the use of country systems as one of
the core principles on which the bank aims at building its policies, procedures and operational
standards. According to the framework, NDB shall promote the use of national and corporate
systems in the management of environmental and social risks, and also help to strengthen even
more (sic) the country systems by means of activities of support to the public and private sector,
including (i) privileging the use of the country systems, with the appropriate support, in the
operational level, since it also promotes more ownership and accountability; (ii) strictly coor-
dinating its actions with other multilateral bodies, development banks, international financial
institutions and core experts; and (iii) keeping an approach based on the risk and focused on
results by means of measures aligned with the fundamental principles.?> The bank states that
it shall review the environmental and social due diligence, such as the elements that integrate
its assessment to ensure the consistency in the use of national and corporate systems with the

fundamental principles and main requirements of its social and environmental framework.o¢



NDB Strategy states that, similarly to other institutions, it will conduct an assessment (diag-
nosis) of member countries' systems. However, NDB has not, until the completion of this report
(May/2018), disclosed such assessments to the public, in spite of the approval of more than a

dozen of projects in the five founding countries.

NDB has yet to develop a comprehensive strategy for achieving this goal strengthening of
national systems. According to its Strategy, it will develop a policy for provision of technical
assistance to the countries’’, which may be an instrument of support to the strengthening of
capacities. In its E&S framework, NDB commits to commits to work with the client to streng-
then country systems and to provide assistance during the implementation of the projects, in

addition to providing support to increase the monitoring and oversight, if necessary.



Country systems in national
development banks: the BNDES case

Founded in 1952, the Brazilian National Development Bank (BNDES) is the country's main
long-term financing mechanism. It plays a key role in providing financial support to exports,
technological innovation, industry, infrastructure and modernization of the government admi-
nistration. Since 2000, BNDES has been performing an expressive number of disbursements in

infrastructure megaprojects carried out by Brazilian companies in Brazil and abroad.

Specifically regarding the support to foreign trade, the Bank of Brazil occupied a prominent
place up to the end of the 1990's. As from then, BNDES gradually became the main instrument of
the financing policy for the internationalization of Brazilian companies. The bank itself opened
representation offices and subsidiaries in Montevideo, London and Johannesburg. The purpose
of such units was, respectively, to increase the contribution of funds to the regional integration,
expand the fundraising in foreign markets, and expand the relationship with local institutions,

as well as deepen the knowledge about the African continent.?

The scaling up of BNDES' international operations was based on legal reforms to its statute,
which allowed it, among other actions, (i) to finance and promote the export of products and
services, including installation services, encompassing the expenses incurred abroad, associa-
ted with the export, and (ii) to contract technical studies and provide technical and financial su-
pport, including non-reimbursable, for the structuring of projects that promote the economic

and social development of the country or its integration to Latin America.**°

In this context, the Latin American and African markets have been the main targets of Bra-
zil's foreign policy and the country's largest contractors have been privileged in the internatio-
nalization operations.'* Between 1998 and 2015, the export of goods and services of Brazilian
engineering and civil construction companies received the support of USD 15.2 billion from BN-
DES. The highway, bridges, and urban road systems construction projects constitute the largest
investments of the projects portfolio over the three continental regions (Latin America, Cari-
bbean and Africa).

Although BNDES’ international investments reflect a promising scenario of expansion of
Brazilian companies in emerging countries in the Global South, they have been also triggering
conflicts and social and environmental impacts of different kinds and proportions in the re-

gions where the projects are installed. Thus, the increasing flow of investments (both direct



and indirect) of goods and services, especially those related to large scale infrastructures, has
been causing a context of territory expropriation and violations that directly reflect on the basic
housing conditions, health, life and human rights of the affected population. The large pro-
jects, mainly those that intensively use natural resources, are notably built in territories with
important biodiversity stocks and their areas are occupied, in general, by different communi-
ty groups, mainly indigenous, traditional and peasant communities, the survival of which de-
pends on the combination of small scale activities, mainly related to subsistence, and on the

natural resources existing therein.

In other aspects concerning failures in the prevention, management and reparation of so-
cial and environmental impacts, many of the international investments aimed at infrastructure
projects have also featured in the of Car Wash Operation (Operagao Lava Jato) investigations on
corruption schemes in several areas of operation of the Brazilian State as an economic actor.
In general, corruption and violation of human rights are interconnected phenomena, because
companies that fail to prevent corruption usually present low controls to avoid and deal with

social and environmental and human rights impacts.

Once the external observers, driven by the rapid increase in allocated resources, beca-
me interested in BNDES’ policies and procedures for social and environmental analysis of
projects abroad, the lack of transparency and insufficiency of criteria and contractual and
compliance mechanisms became evident. According to a study by Conectas (2014), the social
and environmental analysis for projects abroad was not publicly accessible at the time. The
study shed light on such procedures by requesting information to the bank itself. According
to the clarifications provided, the social and environmental risk analysis occurs prior to the
project’s approval. BNDES also adopts safeguard measures by requiring an external legal
advisory opinion, inserting contractual clauses and requiring the entrepreneur to sign a de-

claration of compliance. >

However, the lessons accumulated from cases such as the Villa Tunari-San Ignacio de Mo-
xos highway (“TIPNIS”) - discussed later - revealed that, in practice, BNDES operated under
a logic, albeit implicit, of high degree of permissiveness towards the local arrangements and
institutions - that is, domestic systems. After several projects marked by controversies, BNDES
reviewed some of its positioning and assumed new and significant commitments in 2015. Ac-
cording to the updated policy, BNDES commits to disclose synthesized information (extracts)
from the social and environmental impacts assessment, as well as to improve the social and
environmental analysis procedures, including by monitoring the execution and contracting of

independent audits.’3



The formalization and standardization of processes that had already been sparsely tested
in the portfolio of international projects was a step forward, but in practice, BNDES has yet to
take effective steps to ensure the active transparency of information related to social and en-
vironmental management of projects financed abroad. The passive transparency still encoun-
ters obstacles that are incompatible with a commitment to the wide dissemination of social and
environmental information, such as the allegation of banking and commercial secrecy. Anti-
corruption operations investigating illegal contracts between the government and contractors
have considerably reduced the export credit for engineering goods and services.'*# This is one
of the reasons alleged by the BNDES to eplain why the policy’s component regarding the export
has not been fulfilled. However, BNDES has explicitly opted for not applying the new policy to
the projects’ stock.
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Part Il

Brazilian domestic
system: a case-based
approach




The current status of social and environmental
governance for large infrastructure projects in the energy
and transportation sectors in Brazil: Five case studies

The country systems approach is based on the use of national social and environmental pro-
tection systems, including rules (laws, regulations, guidelines) and the governance systems
that operate, implement and audit them. Therefore, concrete experience with national systems
is a fundamental source of information regarding their ability to protect social and environ-
mental rights. This section addresses this issue based on five case studies, including different
project modalities within the transport/logistics and energy sectors.

The case studies analyze systems and rules related to:

Environmental rights;

Traditional communities rights;

Land management and territorial rights;

Free, prior and informed consultation and consent;

Environmental impact assessment;

Participation, transparency and access to information;

Public-private partnerships

Climate change.

Among these themes, this section presents the most salient aspects of each project. The ob-

jective is to identify recurrent failures and gaps in the domestic system, in order to indicate
aspects that require strengthening actions. The analysis also illustrates the real functioning of

the Brazilian social and environmental framework: it is a complex system, embedded and de-

pendent on broader issues, such as access to justice and the capacity of administrative bodies.



» Belo Monte Hydroelectric Power Plant

Background

The Belo Monte Power Plant is the third largest hydroelectric plant in the world. It is loca-
ted on the Xingu River, in the State of Para. The first plans for the hydroelectric exploitation of
the region date from the military regime: In 1975, a group of engineers was formed to map its
electric potential, concluding that five dams could be built in the Xingu.*>> The project, howe-
ver, generated intense opposition from local communities, leading the World Bank - which had
initially considered financing the dam - to declare that it would not support the project. In face
of growing opposition to the plant and of the lack of resources to build it, the dam ceased to be

a priority for the Brazilian State.

An energy crisis in the 2000s radically altered this scenario. Belo Monte started once again
to be considered as a strategic project in the quest for national energy supply increase, and its
construction as a condition for developing Brazil.**¢ Despite significant opposition from civil
society and local communities, Congress authorized construction in 20047, with virtually no
debate.® Even before completion of the social and environmental feasibility studies, Belo Mon-
te occupied a prominent position in the Growth Acceleration Program, a governmental initiati-
ve to improve Brazilian infrastructure. In 2010, a consortium led by the state-owned company
Chesf won the concession auction, It would later build and operate the plant under the name
Norte Energia S.A.**° In 2012, BNDES announced that it would provide a loan of more than 22

billion Reais to finance the project, the largest in its history.m°

The plant construction began soon after the auction. Energy production began in 2016, and

the construction is currently in its final stages. Full operation is expected for 2019.

According to its environmental impact assessment, Belo Monte’s influence area is inhabited
by more than three hundred thousand people, including ten indigenous communities.* Among
the numerous environmental, economic and social impacts of the plant, most of the damage
is related to population increase, displacement of affected individuals, and radical changes in

traditional forms of life.



Population Influx

Population growth has led to increased vulnerability within local communities, as well as
over crowded public services. During the construction’s peak, it employed about twenty-fi-
ve thousand workers, and the population of the Altamira municipality rose from one hundred
thousand to one hundred and forty thousand inhabitants in just three years.”> On the one hand,
the population growth increased demand for public services. On the other hand, the cost of 1i-
ving in the region rose - as well as the wages offered by the private sector - but the wages of-
fered by the public power remained the same. Therefore, many public servants left their jobs to
work on the construction. As a result, in a region where there had already been serious gaps in
public services, demand increased while the capacity to satisfy it decreased, leading to a chaos

in public safety, health, education, sanitation, among other strategic areas.

Such impacts had been predicted by the studies carried out before the plant was implemen-
ted, so that Norte Energia was obliged to adopt measures to improve public services. However,
these measures were continually postponed, and many materialized only when the population
peak had already passed.”? Even when implemented, the measures proved insufficient and/or
ineffective in many sectors, such as public safety - in 2017, Altamira was the most violent mu-

nicipality in Brazil."4

These failures have significantly impacted women. In fact, there have been increases in ca-
ses of teenage pregnancy, domestic violence, sexual exploitation of girls, and trafficked women.
In addition, lack of public services increases demand for domestic caretaking, a workload that is
disproportionately bore by women. At the same time, Norte Energia did not recognize informal
economic activities commonly exercised by females, a discriminatory process that resulted in
gender disparities in compensation. Thus, the increase in the domestic workload occurred at the

same time as an uncompensated reduction of revenues.

Displacement

Alongside the population influx, the region also witnessed another type of migratory dyna-
mics: The involuntary displacement of people who lived in areas designated for flooding. More
than five thousand families were registered for relocation, many of which were directed to Col-
lective Urban Resettlements (RUCs). Although Norte Energia reported that the RUCs brought
gains in terms of housing quality and safety and hygiene standards, those affected were frus-

trated with the gap between the company’s promises and reality."> Contrary to what had been



promised, the new neighborhoods were distant from original housing locations, and many were
poorly served by public services, especially transportation.”s In addition, some households had
structural deficiencies, and many people - especially women"? - were not compensated for the

loss of economic activities due to displacement."®

On the other hand, the plant worsened the housing conditions of many families that were
not registered for relocation. Some of them were not registered because the impact of the plant
on their housing was indirect (resulting, for example, of higher real estate prices). Others were
not registered because the company did not recognize that their residences were in a flood area.
These non-registered families began to live under increasingly precarious conditions, usually
in informal settlements. Such is the case of Independente I, a stilt neighborhood where 62 fa-
milies live under constant risk of disease due to standing water and garbage accumulating un-
der their houses (water used to run until the plant was built). In 2018, nearly seven years after
construction began, the Public Prosecutor’s Office demanded that Norte Energia relocate the

residents of this neighborhood.

Loss of traditional ways of life

Rapid environmental and social transformations in the region have led Indigenous and Ri-
verine communities to abandon some of their cultural practices, including traditional means of
subsistence and nutritional habits. Theses sudden changes had grave consequences: For exam-
ple, the number of undernourished Indigenous children grew from 62.8/1000 to 143.3/1000 in
just two years.” In addition, the National Human Rights Council has documented that the plant
increased the pressure of extractive industries on Indigenous lands, and exposed communities

to alcoholism, prostitution, drugs and sexually transmitted diseases.'>

Although the total dimension of the plant’s impacts is not yet known, the region is already
suffering the consequences of a new project: the gold mine known as Belo Sun, which the Cana-
dian company Belo Sun Mining Corp. intends to build just 13 km downstream from the Belo Monte
dam. If the project is authorized, the mining company will explore the region’s mineral potential
for eight years, after which it will leave two piles of sterile material, measuring about 200 meters
each, in the middle of the Amazon rainforest and on the banks of the Xingu River.” Besides the
environmental damage, there would be a new population influx in the region, and communities
already impacted by the plant would suffer once again with changes in their territory and their
traditional ways of life. Although the mine's license is currently suspended by court order, Belo

Sun Mining Corp. announced it was resorting to all legal remedies to reverse the ruling.»»



Environmental Licensing

Environmental licensing is one of the main impact management systems in Brazil. It was
established by the National Environmental Policy Act (Law No. 6938/1981) with the objective of
matching the country’s social and economic development with environmental preservation.s
It is an administrative process that seeks to identify, prevent, mitigate and remedy the impacts

of projects and activities on the environment.

The entrepreneur is responsible for initiating the licensing process, as well as conducting
impact assessments and implementing prevention and mitigation measures. Based on such
assessments, the licensing entity?* may or may not approve the license, usually submitting it
to conditioning measures. In order to allow continuous monitoring at each stage of a project,
licensing of high impact projects requires three licenses (Preliminary License, Installation Li-

cense and Operation License).

Although the licensing procedure has been developed as an environmental management
mechanism, it is also a tool for preventing and mitigating other types of impact, including so-
cial, cultural, economic, and human rights issues. Thus, the licensing agency has an environ-
mental focus, but institutions such as FUNAI (protection of Indigenous rights) and IPHAN (pro-

tection of historical heritage) also participate in the process.

Despite its undeniable importance, Brazilian environmental licensing is criticized both by
the business sector (which considers the procedure slow and bureaucratic) and by communities
impacted by infrastructure projects (which do not consider the procedure sufficiently effective
for the protection of rights). In a research aimed at mapping and contributing to this debate, the
World Bank identified a series of limitations and challenges for the Brazilian licensing system,

summarized by the table below:

Problems of Brazilian environmental licensing (World Bank, 2008)125

Lack of adequate Government planning

Lack of clarity about which authority has jurisdiction to issue licenses
Delays in issuing the reference terms for environmental impact assessments
Poor quality of the studies submitted by entrepreneurs

Inconsistent evaluation of the impact assessments by the licensing agency
Lack of an adequate system for conflict resolution

Lack of clear rules for social compensation

Lack of professionals specialized in social impacts within IBAMA



The problems identified by the World Bank converge with challenges outlined by national
institutions. The Brazilian Association of State Environmental Entities (ABEMA) produced a
study demonstrating the need to incorporate issues left to be managed by the environmental
licensing procedure into earlier government planning, that is, “into the decision making stage
of government plans and programs, therefore, prior to the decision to implement large projects,
with public consultation, in strategic sectors such as energy, mining and infrastructure”.”2¢ Like
the World Bank, ABEMA also pointed out that conflicts of jurisdiction and lack of normative
clarity jeopardize the ability of the licensing procedure to achieve its objectives.”?” In the same
direction, the Brazilian Association for Impact Assessment argued that the environmental di-
mension is insufficiently incorporated to other planning instruments, and that the country ne-

eds stronger mechanisms for social participation and social impact assessment.2®

The Public Prosecutor’s Office Institute for Higher Education, in turn, focused on a specific
problem: The poor quality of impact assessments, which generates problems throughout the
whole licensing procedure. After a systematic analysis of the experience of the members of the
4th Coordination and Review Chamber of the Public Prosecutor’s Office (dedicated to Environ-
ment and Cultural Heritage), the research concluded that the improvement of environmental

impact assessments depends on the adoption of the measures listed in the following table:

Measures required to improve quality of the environmental impact assessments in Brazil
(ESMPU, 2004)'>°

Considering the environmental aspects of public policies since the planning stage
Providing sufficient time for developing impact assessments

Greater interdisciplinarity of impact assessments

Greater investment in elaborating a diagnosis and a social analysis for each territory

Creating mechanisms that enable the licensing agency to access information from other

government institutions
More rigorously examining impact assessments

Developing a public database, enabling dissemination of and access to knowledge produced

within impact assessments

Strengthening rights-based participation procedures in all stages of assessment preparation
and evaluation

In Belo Monte, the environmental license was at the center of the controversy over the
plant’s implementation. The Preliminary License was granted in 2010, including a robust set
of social and environmental conditions that included preparatory measures (aimed at preparing
the region for the population influx) and an Environmental Basic Project (containing measures

to prevent, mitigate and compensate the impacts that had been identified in the environmental



impact assessment). Both the proactive actions and the measures required by the Environmen-
tal Basic Project were constantly postponed, so that the impacts of the plant began before im-

plementation of these actions.

In 2011, despite these delays, IBAMA granted the Installation License (LI) to Belo Monte.
Many conditions of this new license were mere repetitions of measures which had already been
required by the Preliminary License, and which the entrepreneur had not yet fulfilled. Likewi-
se, in 2015, when the Operating License (LO) was granted, the LI conditions that had not been
fulfilled yet were transferred to the LO. This continued postponement of the social and envi-
ronmental management measures allowed the construction of the plant to proceed without
full implementation of measures designed to prevent, mitigate and compensate its impacts. In
other words, the construction schedule was detached from the social and environmental mana-

gement schedule, impairing the effectiveness of the latter.

The Brazilian Electricity Regulatory Agency attributed licensing delays to the “low technical
quality of projects aimed at mitigating and compensating impacts, measures lacking practice
-oriented details, and delays in the beginning of preparatory actions”.> Therefore, standard
failures of the Brazilian environmental licensing procedure — such as the poor quality of the
assessments and the insufficient incorporation of the social dimension — were present in the
case of Belo Monte. These issues were aggravated by IBAMA’s lack of technical and institutional
capacity to closely and continuously monitor the project (even considering its high visibility),
and the lack of participative inspections that allowed the community to be effectively involved

in monitoring the entrepreneur’s obligations.33

As a consequence, the impacts described in section 4.1.1, although predicted, were not ade-

quately addressed, resulting in violations of human and environmental rights.

Rights of Indigenous and Traditional Peoples

In Brazil, the rights of Indigenous peoples are protected by the Federal Constitution, by the
international human rights treaties ratified by Brazil, by the infra-constitutional legislation
and by regulatory standards. Among other guarantees, indigenous peoples’ have a right to the
lands they traditionally occupy®4; the right to maintain their own culture®s; and the right to a
free, prior and informed consent.3¢ Belo Monte caused tensions and violations related to each

of these rights, as described below.



Consultation and free, prior and informed consent

The right to free, prior and informed consent relates to the State’s duty to consult traditional
communities whenever it implements measures (including norms, projects, policies and plans)
affecting traditional populations. The consultation process must have occurred before the de-
cision-making stage and in good faith, in a culturally appropriate manner, after information
on the project is made accessible in proper language and format. In the case of infrastructure
ventures that cause the displacement of traditional populations or that produce impacts of high
magnitude, the State has the duty not only to consult the community, but to obtain its consent
to the project. This right is established by ILO Convention 169, ratified by Brazil in 20047, and
by the consistent jurisprudence of the Inter-American Court of Human Rights, whose conten-
tious jurisdiction was recognized by Brazil in 2002.13® Although Brazil has not yet operationa-
lized Convention 169 through specific regulation, Brazilian courts have consistently declared
that the duty to consult traditional communities impacted by large development projects does

not depend on additional regulation.?

Failure to consult Indigenous communities affected by Belo Monte was a prominent issue
in judicial disputes involving the plant. Besides internal actions, the matter reached the In-
ter-American Commission on Human Rights. Initially, the Commission issued a precautionary
measure requiring Brazil to paralyze construction of the plant until a consultation process had
been carried out in accordance with the international commitments made by Brazil.*“° However,
the precautionary measure provoked a strong reaction from the Brazilian State, including wi-
thholding funding for the organization, aggressive official pronouncements by the Ministry of
Foreign Affairs, and the withdrawal of the candidacy of a former Minister of State for a position
in the Commission. A few weeks later, the Commission decided to review its position, back-
tracking in relation to construction halting, and determining that it would analyze the issue of

consultation together with the merits of the petition. The case is still pending decision.

Right to land

The right of Indigenous communities to the lands they traditionally occupy is protected by
the Federal Constitution'# and by international treaties ratified by Brazil, including the Ameri-
can Convention on Human Rights*? and the Convention 169 of the International Labor Organi-
zation.3 In Brazil, the entity responsible for Indigenous lands is the National Indian Founda-
tion, responsible for delimiting, demarcating, regulating, registering, monitoring and inspec-

ting these territories. Within the scope of infrastructure projects licensed by federal agencies,



FUNAL is in charge of acting as an intervening agent in licensing processes that potentially pro-
duce direct or indirect effects on Indigenous lands. Therefore, the agency has the opportunity to
express its views on the project and to make recommendations, including on specific measures

related to the protection of Indigenous lands."4

The area influenced by Belo Monte covers ten Indigenous lands. One of the main damages
suffered by these communities was increased territorial pressure for illegal exploitation of their
lands by third parties. The Social and Environmental Institute, a Brazilian NGO, has documented
growth of illegal hunting activities, as well as increased land occupation (TIs Arara, Koatinemo
and Ituna/Itatd); increase of irregular commercial fishing (TIs Trincheira, Bacaja, Paquicamba
and Arara da Volta Grande do Xingu); the advance of roads and wood extraction (TIs Cachoeira
Seca, Paqui¢amba, Arara, Trincheira Bacaja, Xipaya and Kuruaya); and the increase of mineral

mining activities (Xipaya, Kuruaya and Arara T1Is).*>

In order to respond to these threats to the Indigenous territory, FUNAI acted as an interve-
nient in different stages of the licensing process. Nevertheless, this performance was marked
by failures that made the management of impacts on Indigenous peoples not only insufficient,

ineffective and late, but even harmful.

See, for example, the findings of the Federal Judge of 1st Instance of the Judicial Section of
Para, held in 2017 within the scope of the public civil action proposed by the Federal Public Pro-

secutor’s Office:

“The emergency plan was not totally fulfilled, which is why the obligations the-
rein were extinguished, and why FUNAI created new obligations. In short, it is
as if the entrepreneur, in addition to failing to meet the conditions required in its
licenses, still got an extra period to comply with them, differing from what had
been planned by FUNAL All without receiving any penalty from the entities in
charge of monitoring compliance (Funai and IBAMA), given the damage caused

to the Indigenous communities and their lands due to their omission.”

Regarding the omission of the state agencies, the judge of law added that “there is no plau-
sible justification for the fact that neither FUNAI nor IBAMA have acted more strictly in respect

to the protection of Indigenous lands” .%¢

FUNAI’s omission is not particular to the circumstances of the Belo Monte case. On the
contrary, it reflects systemic failures of the Brazilian social and environmental management

process. FUNAI, as well as other rights protection agencies, lacks normative competence, sanc-



tioning power, and sufficient institutional capacity to act effectively within the environmental
licensing procedure. As a result, prevention, mitigation and compensation measures required

by FUNAI are not monitored and enforced by anyone.#”

Such failures led to a continuous cycle: Norte Energia did not fully implement measures to
protect Indigenous territories, so the construction and operation of the plant had a strong im-
pact on these lands and communities. Such changes made the initial measures irrelevant, and it
thus became necessary to review the plans. However, new measures tended to enter into a new

cycle of delays, gaps and non-implementation.®

In this context, the company adopted continuous emergency plans to address the impacts of
its activities on Indigenous people. The main one was a system of purchase and direct provision
of material resources to the communities. However, the sudden possibility of access to con-
sumer goods also generated damages. For example, many communities abandoned traditional
agricultural practices and nutritional habits in favor of processed food. This sudden nutritional
change has led to a significant increase in child malnutrition, leading one quarter of Indigenous
children to malnutrition.*° In addition, the company was accused of favoring private interests,

co-opting leadership, and generating fragmentation of villages and communities.*>°

Right to culture

Indigenous communities have the constitutional right to maintain their culture, ways of life
and traditional practices, a right deeply related to the special connection between Indigenous
communities and the lands they traditionally occupy. Consequently, the protection of the cultu-

ral rights of Indigenous communities is also related to norms on traditional land.

Therefore, the changes in the territory caused by Belo Monte, as well as the failures in the
prevention system, mitigation and compensation of these impacts, had effects not only on the
right to land, but also on a series of other related rights. For example, although the dam did
not cause direct flooding of Indigenous lands, there are communities living downstream from
the plant, where the river flow has been significantly reduced. The changes in the river prevent
the practice of traditional fishing and transportation, and also affect leisure activities, cultural

practices and religious rites.



Riverine communities

Brazilian law and international norms not only protect Indigenous peoples, but also other tra-
ditional populations, such as the Quilombola and Caicara communities, for example. According
to the National Policy for the Sustainable Development of Traditional Peoples and Communities
(PNPCT), these groups are defined as “culturally differentiated groups that recognize themsel-
ves as such, that have their own forms of social organization that occupy and use territories and
natural resources as a condition for its cultural, social, religious, ancestral and economic repro-

duction, using knowledge, innovations and practices generated and transmitted by tradition”.'*

Convergently, Convention 169 also defines traditional communities based on the criterion
of self-recognition.’>> From an international perspective, Indigenous peoples and other tradi-

tional communities have access to the same rights, including the right to community property.

PNPCT recognizes the special relationship of communities with their traditional lands, en-
suring their right to access the territory and the resources necessary for their physical, cultural,
and economic reproduction. In this context, the policy establishes as one of its objectives the
protection of the rights of traditional communities in face of major projects and enterprises,

given the specific forms that they affect traditional communities.

In the influence area of Belo Monte, there are riverine communities and traditional groups
whose physical and cultural survival is connected to the Xingu River. Despite national and in-
ternational protections to traditional peoples, these populations were initially bypassed by the
social and environmental impact management process. Although riverine families were inclu-
ded in resettlement programs and other actions, such measures did not address the specificities

of riverines as a traditional community.

As documented by the Social and Environmental Institute, the impact assessments did not
include adequate diagnosis of impacts over Riverine populations. Therefore, there were no mi-
tigation and compensation measures for damages resulting from their specific needs and ri-
ghts.’s3 As a result, riverine families were resettled far from the river, and the organization of
new neighborhoods did not take into account kinship. Given the distance from the river and the
dissolution of community ties, a process of cultural loss began to take place. At the same time,
the resettlement registration process was unfit to the riverine culture, harming the possibility

of compensation for damages suffered.’>*

Currently, the Riverine People Council, an entity constituted to represent and organize the

interests of the communities, has made progress in enforcing the rights of the displaced groups



- including the return of some families to the river. Still, the case of Belo Monte raises concerns
about the ability of the Brazilian country system to protect the rights of traditional non-indige-

nous communities in the context of infrastructure projects.

Displacement

The right to housing is guaranteed by Article 6th of the Brazilian Federal Constitution, as
well as by Article 11 of the International Covenant on Economic, Social and Cultural Rights.'s
While these rules do not guarantee that individuals will not be displaced by development pro-
jects, they impose procedural conditions and limits on resettlement.s¢ That is, as clarified by
the Secretariat for Human Rights of the Presidency of the Republic, the right to housing reflects

on “how these projects are conceived, developed and implemented”.’s?

Such limits and conditions are determined by specific sectoral rules and regulations.’>® In the
case of Belo Monte, Decree No. 7.342/2010 established the procedures to be followed for regis-
tering the population affected by hydroelectric power plants.’® In accordance with such norm,
Norte Energia created a socioeconomic registry in order to identify those affected and to deter-
mine compensation measures. In addition to the displaced individuals, the rule also defines as

‘affected’ people who suffered impacts related to income generation and ways of life.

However, the registry faced problems related both to formulation and application, leading to
individual and collective limitations.'*° Contrary to Brazilian rules and international good prac-
tice, the impacted population did not have access to accurate information about the process,
and there was no possibility of effective participation. Likewise, as previously mentioned, the

displacement did not contemplate the specificities of traditional communities.

In addition to these comprehensive problems, there were also recurrent failures in registe-
ring individuals. As the company did not provide effective complaint mechanisms, many resor-
ted to the public defender’s office to question such failures. The most recurrent problems were
the undue exclusion of affected individuals from the registry, the insufficiency of reparations,
and - in 18% of the cases represented by the public defender’s office - the absence of any type

of compensation.’*



Rights of children and adolescents

The Brazilian Constitution establishes that the protection of children and adolescents is a duty
of the family, the State and society, and that their rights are absolute priority.'*> In order to detail
and operationalize this constitutional norm, Brazil has adopted a general law, the Child and Ado-
lescent Statute (ECA)'3, and structured a system formed by Child and Adolescent Rights Councils,
afund, and specialized agencies in the three levels of the federation, in the Judiciary, in the Public
Defender’s Office, and in the Public Prosecutor’s Office. In particular, the Guardianship Council
plays a central role, as a local body composed of members elected by the community, whose mis-

sion is to supervise and support the enforcement of rights provided by the ECA.

In the influence area of Belo Monte, the rights of children and adolescents were jeopardized
by two converging factors. On the one hand, the people influx and the sudden change in ways of
life have increased the vulnerability of children and adolescents to violence, sexual exploitation,
substance abuse, and other risk situations. On the other hand, the supply of jobs and the rising
cost of living have attracted many people to jobs in the private sector - including young people
who have left school in order to work'4, as well as former social workers and other professio-
nals who used to work in the child protection system. In face of the increase in demand and the
decrease of staff, the protection system was no longer able to carry out preventive activities and

continuous monitoring, focusing mainly on responding to complaints and cases of abuse.

The result was an increase of risk situations for children and adolescents to a degree that

exceeded the population growth rate several times, as shown in the table below:

Comparative table: Number of appointments made by the Guardianship Council
of Altamira (Oliveira, 2014)%5

Type of appointments 2008 2009 2010 201 2012
Pt e w
Mistreatment - 32 44 81 201
Teenage pregnancy 28 33 7 26 36
Drug and Alcohol abuse 1 - 4 69 129
Criminal offenses - 19 77 93 118

Family conflicts 94 85 83 149 374



Among the forms of abuse, it is important to highlight the increase in sexual exploitation
of children and adolescents. The issue gained notoriety in 2013 when a 16-year-old girl fled an
establishment called Boate Xingu and reported that she and 17 other women had been kept in
conditions analogous to slavery.®® The group had been subjected to human trafficking: after
being recruited through false promises in the state of Santa Catarina, these women were forced
into prostitution under conditions that they had not agreed to, contracted increasing debts with

the nightclub owners, and were prevented from leaving the place.

Boate Xingu was just one of several prostitution places that came with the power plant, and
the sexual exploitation of children and adolescents was a widespread problem.!¢” Several factors
indicate the relation between the phenomenon and Belo Monte: the nightclubs were located in
easily accessible places for power plant workers, buyers of sexual services were employees of
Norte Energia, brothels advertised on the construction site, food vouchers provided by Nor-
te Energia were accepted as a form of payment, and the peak of the demand for sexual servi-
ces matched the company’s paydays.'®® Nonetheless, the Brazilian State focused its efforts on
establishing individual criminal responsibility of nightclub owners, and failed to address the
problem more systematically. Therefore, although there have been some criminal convictions
following the national news on the Boate Xingu case, no measures have been established to
address the root causes of the violations. On the other hand, a coalition of civil society stakehol-
ders entered into an extrajudicial agreement with Norte Energia and managed to implement a

prevention program in partnership with the company.

Cumulative and synergistic impacts

Within the scope of the environmental licensing process, companies must consider cumu-
lative and synergistic impacts.’*® That is, the environmental impact assessment must examine
the extent to which the proposed project, when combined with other enterprises, will produce

effects that would not exist if it were the only project at a given locality.

In the case of Belo Monte, the analysis of cumulative and synergic impacts gains special re-
levance due to the possible installation of another project in the Volta Grande do Xingu region.
As previously mentioned, the Canadian company Belo Sun plans to build and operate a gold

mine using the “open pit” method, only 13 km downstream from the Belo Monte dam.

If it is allowed to proceed, the Belo Sun mine will have numerous environmental consequen-

ces. Mining would involve the constant use of explosives and harmful materials, such as cyani-



daeen®

de, in the heart of the Amazon and on the banks of the Xingu River. In addition, the mine would
require the construction of a tailings dam similar to the Funddo Dam, whose disruption gave
rise to one of the biggest environmental catastrophes in the Brazilian history. After eight years
of mining exploration, Belo Sun would terminate its operation and leave behind two piles of

sterile material, measuring about two hundred meters each.7°
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Image: stacks of sterile material that would result from the Belo Sun operation'”*

In addition to these environmental risks, Belo Sun would bring a new population influx to
the region, which is populated by communities already impacted by Belo Monte. In face of this
situation, the National Human Rights Council visited the site and found that a series of measu-
res that had been required to mitigate and compensate Belo Monte’s impacts had not yet been
completed, including a sewage system for Vila da Ressaca (settlement that would receive the
greater impacts of the mine), stable supply of drinking water to local residents, the functioning
of the territorial protection bases of the Paquicamba Indigenous Land, and the land regulariza-

tion of impacted Indigenous lands.'”

In short, the communities in Volta Grande do Xingu were affected by Belo Monte, the social and
environmental management measures of this project have not been concluded and, before it is pos-
sible to assess the complete extension of Belo Monte’s damage, a new extraction project is already
being planned. On the other hand, Belo Sun is already indicating it would repeat failures of Belo
Monte: the impact assessment underestimated negative effects, disregarding the rights of tradi-
tional communities, and there was no free, prior and informed consent procedure. Furthermore,
despite the existence of an express normative requirement, the mine’s preliminary and installation
licenses were approved without full consideration of the cumulative and synergistic impacts of the

mine and the power plant. These failures led the Judiciary to suspend Belo Sun’s licenses.'”3



Even with the suspension, the mere perspective of the mine has already generated grave
social conflicts. Human rights and environmental defenders who oppose the mine face conti-
nuous episodes of harassment. They also face serious threats, which have led some defenders to
flee the region in order to protect themselves. Therefore, they were removed from their work as
defenders of human and environmental rights, as well as from their families and forms of sub-
sistence. Despite the risks, the defenders did not wish to be included in the Brazilian defender

protection program, which they considered to be ineffective.

Access to justice

The previous sections discussed failures and shortcomings of impact assessment procedu-
res, as well as of implementation of licensing conditions. In face of the lack of effective private
and/or administrative means to question these problems, affected communities and civil socie-

ty organizations frequently seek courts of law.

In the case of Belo Monte, this was a recurring strategy. In fact, litigation was necessary
for Norte Energia to recognize the mandatory nature of several licensing conditions (including
the Surveillance and Land Monitoring Plan and the relocation of part of the Indigenous Juru-
na community).’7+ However, even with the intervention of the justice system, rights protection

measures have not always been timely."75

An analysis of litigation related to Belo Monte shows that most lawsuits questioned irregu-
larities in the licensing procedure (mainly, failures in social participation mechanisms, poor
quality of impact assessments and feasibility studies, and non-compliance with licensing con-
ditions).'”® On the one hand, these lawsuits document the failures of licensing as an instrument
to protect rights and manage socio-environmental impact. On the other hand, they are also
a result of the inexistence of administrative means to incorporate the demands of affected

communities, receive complaints, and solve problems.

However, in the Judiciary, individuals and communities affected by Belo Monte faced new
obstacles. Particularly, claims against large scale infrastructure projects are hampered by a le-
gal instrument called “stay of preliminary order”.”7 It is a procedural mechanism created to
protect the public interest in cases where a judicial decision causes “serious damage to public
order, health, safety and public economy”.”7 If granted, it suspends the effects of the judicial

decision until the case has no further possibility of appeal (transito em julgado)



The possibility of using the stay of preliminary order created a pattern followed by most
of the lawsuits related to Belo Monte.’** The Federal Public Prosecutor’s Office filed a lawsuit
questioning environmental licensing failures, demonstrating that these problems led to viola-
tions of the rights of local populations (in Brazil, Public Prosecutors are independent from the
Executive branch). At first, district judges granted the Public Prosecutor’s request, suspending
the environmental license and, sometimes, ordering Norte Energia to stop construction works.
Then, the government filed a stay of preliminary order (or another appeal) against that deci-
sion. In all cases where he government filed a stay of preliminary order regarding Belo Monte,
the Judiciary suspended the effects of decisions contrary to the plant. After such decision, the
action could only produce practical consequences when it came to an end (that is, when it be-

came final).

In practice, this means that the Judiciary distanced itself from rights protection in the context
of Belo Monte. Due to the slowness of the Brazilian justice system, the stay of preliminary order
meant that most lawsuits had no consequences until years after the violations occurred, when the

plant had already become a reality, and the prevention of impacts was no longer possible.

Summary Table

The main violations, gaps and problems in the Belo Monte case are summarized by the

following table:



Summary Table: Violations, governance gaps, and social and environmental management

problems in the Belo Monte case

Environmental licensing failures

Problems in assessing cumulative

and synergistic impacts

Environmental Conservation Units

Free, prior and informed consent

Problems in resettlement

Violation of IP land rights and

traditional communities

Violation of children and
adolescents’ rights

Denial of the right of access to
information

Violation of the right to

participation

Access to Justice barriers

PPP framework inadequacy

Negative effects on climate

change

Other human rights violations

Delays and non-implementation of licensing conditions

Disregard and/or understatement of impacts caused by
other ventures and activities in the region, especially the
Belo Sun mine

Negative impacts on eleven conservation units, requiring
intervention from the Public Prosecutor's Office to
guarantee territorial compensation®!

Failure to implement consent and consultation
procedures in accordance with national and
international rules

Non-registration of people affected, negligence
of traditional communities’ particularities, and
noncompliance with promises

Increase of territorial pressure on Indigenous lands, late
implementation or non-implementation of licensing

conditions

Absence of policies addressing the increased
vulnerability of children and youth, resulting in cases of
human trafficking and sexual exploitation, as well as
other violations

Transparency policies were not able to ensure that
project data reached affected communities, especially
regarding implementation of licensing conditions

Public hearings consisted merely on unilateral
transmission of information, community demands were
not incorporated into decision-making processes

Non-existence of non-judicial grievance mechanisms,
suspension of the effects of judicial decisions until
the damages were already consolidated (stay of

preliminary order)

Increase in emissions resulting from deforestation
and reservoir filling (although at lower rates than
fossil fuels or hydroelectric plants that do not use the

run-of-river method)#?

Delays, non-compliance, or insufficiency of measures
related to population influx, especially in the health,
sanitation and public security sectors;

Threats to human rights defenders



» Suape's Industrial Port Complex (CIPS)

Background

Suape is an industrial complex formed by over 100 companies, including ports, industries,
power plants, and an oil refinery. Today, the complex occupies an area of approximately 13,500
ha in an estuary region at the south coast of Pernambuco. Before the complex’s construction,
it is estimated that more than 25 thousand people lived in that area, including quilombola
communities, fishers, shellfish catchers, among other traditional groups, whose physical and

cultural existence was connected to the area where they used to live.

Suape’s construction started in 1978, and it has been growing ever since. Ongoing expansions
combine infrastructure increment with incentives for new companies and industries to move
their operations to the complex. It is managed by the state-owned company “SUAPE — Complexo

Industrial Portuario”, linked to the Economic Development Department of Pernambuco.'s3

In an area where twenty-five thousand people used to live, there are only seven thousand
today. Displacement of these communities did not respect the rights of the inhabitants. Some
families were summarily expelled from their residences, with no type of compensation or op-
tion for reallocation. These groups moved to informal urban settlements or migrated to other
regions. Another part of the local population was reallocated to houses built by CIPS; however,
the houses have severe problems. For example, they have been built with materials and cons-
truction techniques unsuitable to the weather conditions of the region. In addition, these new
neighbourhoods are incompatible with traditional practices of the relocated communities (es-
pecially practices that depend on space for small scale agriculture and/or on proximity to the
sea), leading families to lose their means of subsistence, cultural habits, and community bonds.

These changes have also been linked to deterioration of physical and mental health.'

There are groups that resisted to such displacement. These families face increasing dif-
ficulties: they are not allowed to reform or even maintain their residences; report invasions,
destruction, and robbery in their properties; and face mobility restrictions which prevent them
from continuing their subsistence activities. Above all, the communities report the existence of
a private militia linked to CIPS, which threatens those remaining in the territory and engages in

violent activities intended to expel them from the region.:>

At the same time, the installation of the port caused substantial environmental changes, in-

cluding deforestation, dredging, explosions, and construction of landfills and dams, which chan-



ged the hydric dynamics of the region. In particular, dredging turned the water turbid and reduced
sunlight penetration, leading to a decrease in the photosynthesis capacity of algae, thus decre-
asing the level of water oxygenation. Furthermore, industry’s waste also interferes with local
ecosystems. As a result, seafood became scarce — damaging the subsistence of local communities,

which was based on the consumption and sale of fish, shellfish, crustaceans, and mussel.’6

Environmental Conservation Units

The Brazilian constitution establishes the government duty to designate spaces for environ-
mental protection.’®” This is done through the National System of Conservation Units (SNUC),
which plans and manages areas designated to environmental preservation at the national, re-
gional, and local level. Brazilian law establishes twelve types of conservation units, each with a
specific purpose and corresponding rules.'®® Such types are divided in two main groups: full pro-
tection units, which allow only indirect use of their natural resources, and sustainable use units,
which aim to “balance natural preservation with the sustainable use of part of the resources”#.
Brazilian law also establishes conservation areas in urban and rural regions through its Forest

Code (permanent preservation areas and legal reserves).1°

There are four conservation units in the region of Suape: two state parks (Mata de Duas La-
goas and Mata do Zumbi)', the Ecologic Station of Bita e Utinga?, and the Area of Relevant
Ecologic Interest of the Ipojuca-Merepe Rivers. In addition, according to CIPS, two new conser-
vation units will be created in the near future. The company also reports it has implemented en-
vironmental restoration programs in forests and mangroves.'9 If all these areas are considered,
CIPS reports that 59% of the territory belonging to the company is destined to environmental
preservation.9*Under Brazilian law, the company is required to compensate environmental da-
mages by implementing actions aimed at preserving and restoring local ecosystems.'%5 CIPS has
also implemented environmental programs as a result of extrajudicial agreements between the

company and environmental protection agencies.'¢

However, the creation and monitoring of preservation areas has neglected the demands and
rights of the local population. For example, a preservation park was created in a place inhabited
by traditional communities, including by families that had already been relocated by previous
processes of CIPS’ expansion. Despite the consequences of the measure for local inhabitants,

there were no consultation and participation procedures'o?

In addition, the choice of which type of conservation unit would be created reveals the lack of

concern with local communities. For example, there could have been a unit of the type “Reserve



of Sustainable Development", which aims to protect areas inhabited by traditional populations
with sustainable systems of natural resource exploitation. The creation of this type of unit would
have enabled local communities to continue occupying their traditional territories, in a way that
is compatible with their culture and symbiotic with environmental preservation.¥® Nevertheless,
state and entrepreneur opted for the creation of units in modalities that admit low human occu-

pation or no occupation at all.

Finally, communities report that conservation units are managed in a way that counters the
purpose of preserving the environment, as well as the interests of the local population. As docu-

mented by the NGO Forum Suape:

“the area known as “Jodo Grande”, located at Engenho Ilha (is) an area of nati-
ve woods, historically preserved and collectively used by the community, which
harvests fruits such as cashew and guava, collects shellfish and fishes. Sustai-
nable use of natural resources had been consolidated in the place. For years, the
community itself has been responsible for preserving the environment [...]. The
inhabitants of Engenho Ilha themselves made the environmental inspection,

reprehending those that depredated the area.

The region has been studied as a possible site for a new Conservation Unit of the type Area
of Relevant Ecologic Interest. This is part of the environmental compensation measures im-
posed upon CIPS due to the severe and irreversible environmental damages it has caused. One
of the reasons for choosing this type of conservation unit was to ensure sustainable use of
natural resources by the traditional community living near the site. However, approximately
three years ago, Suape forbade landholders from Engenho Ilha of entering in the area, prohi-
biting them from continuing their extractive activities. Since the community itself was the
main actor preserving the place, the result of such prohibition is the total abandonment of
the region, which currently serves as a point of drug dealing, disposal of human corpses, and

hiding of stolen cars.”°

Therefore, not only the community is prevented from exercising its right to participate in
planning and managing the conservation unit, but its expulsion from that place also damaged

the environment and decreased possibilities of community development.



Cumulative and synergic impacts

As previously discussed, Brazilian law requires entrepreneurs that may cause damages to
the environment to assess the impacts of their activities.>°° Within these assessments, public
and private entrepreneurs must consider the indirect, synergic, and cumulative effects of their
activities.>* According to IBAMA, synergic impacts are those which may potentialize or be po-
tentialized by other activities, not necessarily associated to the same project.>°> Cumulative im-

pacts consist in overlapping effects coming from different sources >

Representagho do Efeito Sinérgico’. Representagio do Efeito Cumulative’

Image: representation of synergic and cumulative impacts>°4

For Suape, identification, prevention, mitigation, and compensation of cumulative and in-
direct impacts were especially relevant. CIPS stimulates and organizes the installation of com-
panies in the region, which in a few decades turned the place into a business and industrial pole.
To manage the impacts resulting from installation and operation of these activities, CIPS itself
contracted impact assessments, as did the other companies installed in the complex. However,
instead of considering cumulation and synergy of their effects, the companies used these fac-

tors to avoid taking responsibility for measures to protect human and environmental rights.>°s

An example of this practice is the Technical Evaluation of Environmental Impact for dred-
ging services, elaborated in 2008. Such dredging had the purpose of deepening the access chan-
nel and the manoeuvre basins, as well as allowing activities related to the installation of equip-
ment related to oil logistics. According to the local community, dredging caused environmental
changes which hindered subsistence activities. Since multiple companies contributed to these
effects, there should be a plan to identify, mitigate, and compensate the impacts resulting from
the combination of their activities. Nevertheless, there was no such plan. As an example, an

extract of the Technical Evaluation of Environmental Impact concludes:

“Regarding the other effects from dredging, such as suction of organisms and
noise generation that may harm nektonic and planktonic organisms, they are
also originated by ships, therefore making it difficult to define the responsibility

of damages caused by each agent.”>¢



In face of dredging impacts on local communities and the lack of remediation measures,
civil society organizations and representatives of the local population took the Suape case to
the National Contact Points for the OECD Guidelines for Multinational Enterprises. Claims were
submitted to PCNs from Brazil and the Netherlands, against the Dutch company Van Oord, the
Dutch government export credit agency (Atradius DSB), and CIPS. Organizations alleged that

the companies failed to comply with OECD Guidelines. 2°7

The Dutch NCP analysed whether Dutch companies were responsible for failures in due dili-
gence and social participation, concluding that failures may have occurred in the assessment of
dredging impacts. The NCP also established that local communities were not able to significantly

participate in the process. The procedure in Brazil is still pending, and therefore it is confidential.2°®

Right of Access to Information

Article 5 of the Brazilian constitution guarantees the right to access public information.2*? Sin-
ce 2011, this right is instrumentalized by law no. 12,527/2011 (Law of Access to Information, LAI),
which establishes publicity should be the rule and confidentiality the exception. Thus, govern-
ment agencies must actively disclose public interest data, and any person may request access to
information that was not made available. LAI also determines clear procedures for information
requests. Finally, the law establishes limited hypothesis for the information to be classified as

confidential: this possibility exists only when publicity may place society or the State at risk.

In 2017, Conectas Human Rights used the LAI dispositions to request information related to
impacts, damages, and violations attributable to CIPS. Notwithstanding the clarity of the law, the
organization faced a series of problems: the company provided incomplete or contradictory in-
formation, denied requests without proper justification, and alleged that it was not the best agent
to answer some of the requests. In order to obtain some of the requested documents, it was neces-
sary to appeal up to the last administrative instance. However, even after Conectas obtained fa-
vourable decisions, Suape continued to deny the release of some documents, by classifying infor-
mation as confidential. All requested documents related to social and environmental impacts. For
example, Conectas requested access to an environmental audit. Although the company website

says that it is a public audit, CIPS opted for requiring its classification as a confidential document.

Therefore, while the release of documents of public interest is ensured by Brazilian law,
at Suape, access to data on environmental damages and rights violations required techni-

cal expertise on legal issues and administrative procedures, in addition to time and resources.



Summary Table

The main violations, gaps, and problems at Suape are summarized by the following table:

Summary Table: Violations, governance gaps, and social and environmental management

problems in the Suape case

Environmental licensing

failures

Problems in assessing
cumulative and synergistic

impacts

Environmental Conservation
Units

Free, prior and informed
consent

Problems in resettlement

Violation of IP land rights and
traditional communities

Violation of children and

adolescents' rights

Denial of the right of access

to information

Violation of the right to

participation

Access to Justice barriers

PPP framework inadequacy

Negative effects on climate
change

Other human rights violations

Assessments undersized impacts, delays to implant impact

management measures, lack of effective monitoringw

Combination of impacts from over 100 companies operating
in the place was not properly considered by the impact

assessments, which generally followed a fragmented logic.

Creation of Conservation Units was inefficient and

incompatible way with the local context

Failure to implement consent and consultation procedures in
accordance with national and international rules

Arbitrary displacement, negligence of specificities of

traditional communities

Negligence of specificities of traditional communities within
resettlement policies, decrease of means of subsistence due

to environmental changes

Populational influx increased the vulnerability of children
and teenagers, with no effective measures to fight

sex exploitation and other violations of children's and
adolescents’ rights?©

Failure to actively publicize information, insufficient and
incoherent answers to information requests, classification of

social and environmental information as confidential
Non-existence of effective participation mechanisms
Lack of effective non-judicial mechanisms, barriers of

resources, information, and distance to access the justice

system

Exploitation of fossil fuels

Threats and violence against people resisting to
displacement, harms to physical and mental health due to
the loss of traditional means of life



» Ferrogrdo

Background

EF-170, also known as Ferrograo, is a railway project at planning stage. Its purpose is to
connect grain-producer regions in the Central-West of Brazil to the port of Mirituba (state of
Pard), as part of a logistic corridor that also includes the waterway of Tapajés and the Ports of
Vila do Conde (state of Pard) and Santa Ana (state of Amapa). The project already has a viabili-
ty study, and the government intends to submit it to the analysis of the Government Accoun-
tability Office in May 2018.>" Considering the time necessary for environmental licensing, the

government estimates that construction may begin in 2020, operation is expected for 2025.%

If it is built, the railway will run parallel to the highway BR 163, covering around 1000 kilo-
metres in the states of Mato Grosso and Para. This path passes inside and/or near Indigenous

Lands and State and Federal Conservation Units, as illustrated by the figure below:
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Map: Ferrograo and protected areas®3

Similarly to what happened in the case of Belo Sun, although Ferrogrdo is still in its plan-
ning stage, the mere perspective of its installation has already produced damages. The project
intensified land conflicts, lead to a decrease of protected areas,>* and increased illegal defores-
tation throughout the railway course.? If built, the railway will further increase pressure over
environmental protection areas and/or regions occupied by traditional communities whose
land recognition procedures are still pending (the indigenous peoples Ikpeng, Kawaiwete, and

Kawaiwete claim lands in the region>°).



Right to participation and consultation

The Brazilian constitution establishes the population’s right to participate in the decision
making process. Generally, this occurs through electoral representation and engagement with
mechanisms of direct political participation. In addition, communities have the specific right to
access information on social and environmental changes which may affect them?7, as well as to
be included in the decision-making process on policies, plans, and projects causing such chan-
ges. In the case of infrastructure projects, the participation of local populations occurs throu-
gh public hearings within the environmental licensing process.>® If the population affected is
indigenous, the community will also have the constitutional right to be heard about the use of

resources located at their lands.2

International treaties ratified by Brazil also protect the right to participate>*° in and access
information®> on public decisions that may cause social and environmental changes. According
to the Inter-American Commission on Human Rights, the right of participation in the decision
-making process is especially relevant in contexts where development activities affect human
and environmental rights.>?> Public participation and access to environmental information are
also established as rights by Principle 10 of the Rio Declaration and the Regional Agreement
on Access to Information, Public Participation and Justice in Environmental Matters in Latin
America and the Caribbean.>*3 Finally, as exposed in the previous sections, international human
rights law determines that traditional communities have the right to free, prior, and informed

consultation and consent.

Ferrogrdao was planned without the effective participation of the population, and planning
did not include consultation of indigenous and traditional peoples affected by the railway. Civil
society organizations and representatives of indigenous peoples requested consultations to the
federal government, which formally rejected the request.?** According to the Ministry of Trans-
portation, the consultation is not mandatory, since Brazil did not yet regulate ILO Convention

169 and indigenous lands are located more than 10km away from the future railway.

The governmental reasoning contradicts Brazilian standards and national and interna-
tional court rulings on the matter. Therefore, the Public Prosecutor’s Office issued a recom-
mendation requesting that the Brazilian Agency of Land Transportation “request and ensu-
re the right to Free, Prior and Informed Consultation and Consent to the interested peoples,
respecting internal and international standards, as well as existing consultation community
protocols, as a previous and necessary condition for any administrative act potentially related

to the railway construction” >,



In face of the manifestation from the Public Prosecutor’s Office and the pressure from civil socie-
ty, the government committed to implementing participation mechanisms and to carrying out con-
sultations that comply with national and international standards.>*® Nevertheless, few months later,
the agency backtracked, alleging that it did not have the resources nor the time needed to consult
the affected populations.?” Although the Ferrograo planning process includes public hearings, these
spaces are not sufficient to ensure effective exercise of participation right, since hearings carried-out

until now have only had the purpose of unilaterally informing the population about the project.

Public-Private Partnerships

Ferrogrdo is part of the Federal Government Program of Partnerships and Investments (PPI),
an initiative to encourage partnerships between the public and private sectors directed at decre-
asing the infrastructure deficit in Brazil.>>® The PPI establishes a governance structure dedicated
to establishing and managing public-private partnerships (PPPs). It also determines that projects
included in the PPI are national priorities,>* and that all agencies and government entities res-
ponsible for the ‘liberation’ of the venture have a duty to act in a coordinated, efficient, and fast
way in order to ‘release’ it. The liberation obligation applies even to autonomous and independent
government agencies, and includes “any licenses, authorizations, registrations, permits, rights
to use or explore, special regimens and equivalent deeds, from regulatory, environmental, indi-
genous, urban, traffic, public heritage, hydrous, protection of cultural heritage, customs, mining,

taxes, or of any other nature needed to install and operate the project.”23°

When establishing the government obligations to act quickly to release PPI projects, the
PPI law suggests that protection of human and environmental rights are accessory procedures,
which are not central to planning and decision-making on public-private partnerships. Indeed,
the law establishes a detailed decision-making process in which the social and environmental
dimension is not included.?** Neither does the governance of the program ensures the parti-
cipation of the interested parties, such as civil society organizations, impacted communities,
and representatives from the private sector. By excluding these agents, the program creates a
double risk: On one side, it may lead to the approval of projects with a high level of local oppo-
sition and, therefore, subjected to conflicts; at the same time, it may also lead to the approval of

projects that are not attractive for the private sector.>

The analysis of the Ferrogrdo case shows that the PPI neglects social and environmental issues
in the decision-making process. Although regulation requires an environmental feasibility analy-
sis (among other impact management measures)>3, the railway feasibility studies did not proper-

ly analyse social and environmental risks, making it impossible to establish safeguards that may



prevent, mitigate, or compensate eventual violations of human and environmental rights. The way
the government dealt with the consultation and engagement of affected communities, described in
section 4.3.2, also shows that the protection to rights does not constitute a priority in relation to time

and resources issues — not even in face of formal requirements from the Public Prosecutor’s Office.

Summary Table

The main violations, gaps, and problems faced in the Ferrogrdo case may be summarized by

the following table:

Summary Table: Violations, governance gaps, and social and environmental management
problems in the Ferrogrdo case

Environmental licensing . .
. Underestimated impacts
failures

Problems in assessing .

. L Impacts on regions already affected by BR 163 and other
cumulative and synergistic . .
. development projects were not properly considered
impacts

. The project led to review and reduction of preservation units,
Environmental . .
. . some of which had been created as a response to the impacts
Conservation Units

of BR 163!
Free, prior and informed Failure to implement consent and consultation procedures in
consent accordance with national and international rules

Problems in resettlement
Violation of IP land rights
and traditional communities

Violation of children and
adolescents' rights

Denial of the right of access | Difficulties to access information on preliminary stages of the

to information decision-making process
Violation of the right to Inexistence of effective participation mechanisms that go
participation beyond the unilateral transmission of information

Access to Justice barriers

Duty of promptness in the liberation of PPI projects, signs of
PPP framework inadequacy | social and environmental flexibilization, failure to incorporate

human and environmental rights into the PPI's governance

Negative effects on climate | Deforestation in the railway influence area and its

change surroundings

Other human rights

violations



» Tele Pires Hydroelectric Power Plant

Background

The Tele Pires Hydroelectric Power Plant is located in the border between the states of
Mato Grosso and Pard, in an affluent of River Tapajos, named River Teles Pires. Like Belo
Monte, its construction has been considered by the Brazilian government since the military
dictatorship. Only in the 2000's, however, the project became a priority. In 2010, the govern-
ment held a concession auction. It was won by the Consortium Teles Pires Energia Eficiente,
which became the Companhia Hidrelétrica Teles Pires S.A.>35 Construction of the power plant
started in 22 August 2011, only three days after the approval of its Installation License, and

operations started in 2015.

Inventory Studies of the Hydrographic Basin of the Teles Pires River approved by the Na-
tional Electricity Agency (ANEEL) in 2006 indicate that the Teles Pires power plant was the
first of a set of six projects aimed at exploring the full electrical potential of the basin. The
second power plant of the set was Sdo Manoel, built approximately 40 kilometres away from
Teles Pires. Although the auction of Sdo Manuel was predicted for 2010, there was a three-ye-
ars delay due to problems in the environmental licensing. Currently, Sdo Manoel is already

generating energy.

Construction of these two hydroelectric power plants required flooding the Sete Quedas wa-
terfall, a place which had been central in the spirituality of indigenous communities inhabi-
ting the region. Those rapids were a sacred place, and a founding element of immaterial cultu-
re for the indigenous peoples Kayabi and Munduruku.>*® Due to this spiritual importance, the
place held funerary urns, which were removed and stored by the company. Furthermore, Sete
Quedas was a natural nursery for fish, and thus also important for the local ecosystem and the
subsistence of traditional communities. These circumstances motivated FUNAI to position it-
self against the project. Notwithstanding, the environmental impact assessment of Teles Pires

didn’t even mention the destruction of Sete Quedas.?”

Flooding of the rapids was combined with other impacts of the power plant over the river.
Before Teles Pires, water was clean, and had high visibility. After the dam was built, indigenous
communities and civil society organizations documented deterioration in water quality.>s® As a
consequence, indigenous peoples started to face troubles when finishing (especially to use tra-
ditional methods with bow and arrow). In addition, changes in water quality are associated to an

increased health problems, such as diarrhea, vomit, gastrointestinal diseases, and skin rashes.



Additionally, hydrologic changes led to a decrease in fish quality and quantity. Thus, commu-
nities whose subsistence was based on fishery became more dependent on food bought in the
city. The decrease of fishery also lead several families to raise cattle as an alternative source of

protein, resulting in deforestation.>?

In 2017, impacts of power plants led a group from the indigenous community Munduruku to
occupy the construction site of Sdo Manoel, in order to protest against the destruction of sacred
places, health deterioration, decrease in the number of fishes, and all other negative conse-
quences of Teles Pires and Sdo Manoel. The protest ended upon commitment-bearing by go-
vernment agencies and companies, including a commitment to return funerary urns that were
under possession of the Teles Pires consortium. Since the commitments were not met, and upon
the approval of the Sdo Manoel Operation License, 150 members of the community went back
to the construction site aiming to claim their rights. The government responded to this protest

violently, as documented by the NGO Teles Pires Forum:

“Instead of accepting the dialog, the answer from the Federal Government was
sending the National Force for the site of SGo Manoel power plant, in order to
restrain the indigenous mobilization, mostly comprised by women and chil-
dren. According to the Movement Munduruku Iperegayu, which coordinated the
mobilization, the National Force not only prohibited their rituals, but also used

smoke grenades to repress the munduruku mobilization.”>+

Therefore, violations stemming from social and environmental impacts of the power plant

were combined with obstacles to exercise the right to freedom of speech and association.

Right to free, previous, and informed consultation

Asexposed in section 4.1.3, the Brazilian legal order recognizes the right of traditional commu-
nities to be consulted in a free, previous, and informed way about plans, measures, and projects
that may affect them. Therefore, indigenous populations impacted by the Teles Pires Power Plant
should have had access to complete information on the hydroelectric and its impacts, before the
decision on its installation was made. Also, they should have been consulted in good-will, with
the aim of obtaining their consent to the project. On its turn, the entrepreneur should incorporate
the communities’ concerns on the process of implantation of the power plant and in the design

and adoption of prevention, mitigation, and impacts compensation measures.



The company, however, did not consult the affected communities, leading the Public Prose-
cutor’s Office to file a request for consultation before the Judiciary. MPF won in the district court
level, as well as in the court of appeals, and the Brazilian Regional Court of the 1st Region rea-
ffirmed the duty to ensure free, prior and informed consultation in accordance with the stan-
dards established by ILO Convention 169.>4* However, the decision did not produce immediate
consequences, due to a stay of preliminary order, which suspended its effects until it became

final and unappealable.>>

Environmental licensing

Teles Pires licenses are a practical illustration of problems identified by different sectors
of Brazilian society when analysing the Brazilian environmental licensing system.> They also
illustrate the repetition of several failures which had been present in Belo Monte and Suape,

demonstrating the existence of a pattern of legal gaps and implantation problems.

The NGO Teles Pires Forum prepared a dossier documenting the main problems of the right
protection system and of impact management procedures in the context of Teles Pires.?*4 Con-

clusions were the following:

Problems in planning, environmental licensing, and implantation of UHE Teles Pires
(Teles Pires Forum, 2017)245

Chronical problems of undersized impacts and social and environmental risks, including the
cumulative ones, in the preliminary phase of inventory studies of the Teles Pires sub-basin.

Lack of any process of free, prior, and informed consultation and consent with the indigenous

populations.

Persistence of incomplete Environmental Impact Assessments on social and environmental
impacts, including the cumulative ones, related to indigenous people and their territories.

IBAMA granted Previous Licences (LP), despite studies being incomplete, and against
technical opinions from its team and intervening agencies (FUNAI, IPHAN).

IBAMA granted Installation Licenses (LI) before LP conditions had been fulfilled, emphasizing
the lack of an executive plan for mitigating and compensating social and environmental
impacts, which should be within the scope of the Environmental Basic Plan, duly analysed and
approved by the competent agencies.

Lack of effective monitoring of impacts and of the effectiveness of licensing conditions

Operation Licences granted without full effective compliance with the conditions set in
the Installation License, and without evaluation of their effectiveness to mitigate and
compensate social and environmental impacts.



That is, similarly to the previous cases, there was a series of problems: initial studies under-
sized the impacts and did not consider their cumulative effects; there were no free, prior, and
informed consultation and consent procedures; specialized intervenient agencies were not ca-
pable of making and/or monitoring their requirements; and there was no timely compliance
with measures aimed to prevent, mitigate, and compensate impacts. Although communities,
civil society organizations, and the Public Prosecutor’s Office also tried to question these failu-
res in court, the instrument ‘stay of preliminary order’ made the decisions effectless until they

became final and unappealable, which would only occur after damage consolidation.

In the specific cases of indigenous communities, Teles Pires was also similar to Belo
Monte. In face of the failures described above, the capacity to manage impacts over tradi-
tional populations was specially compromised: the continuous delays in implanting the
Indigenous Environmental Basic Plan lead to its almost full conversion in “lists of equi-
pment, consumption material, and courses.”?4¢ On one hand, such measures were not
oriented towards preventing impacts and protecting communities’ traditional way of li-
ving, as required by law. On the other hand, they were perceived as insufficient to reach

even the purposes for which they had been designed.

Summary Table

The main violations, gaps and problems in the Teles Pires case are summarized by the

following table:



Summary Table: Violations, governance gaps, and social and environmental management

problems in the Teles Pires case

Environmental licensing

failures

Assessments undersized impacts, impact assessments
were flawed, disregard for technical opinions from rights
protection institutions, delays, and failures to meet

licensing conditions.

Problems in assessing
cumulative and

synergistic impacts

Disregard and/or understatement of synergic impacts

stemming from other dams planned for the basin

Environmental

Conservation Units

Free, prior and
informed consent

Failure to implement consent and consultation procedures
in accordance with national and international rules

Problems in resettlement

Violation of IP land rights
and traditional communities

Destruction of places with cultural and symbolic relevance,
appropriation of funerary urns, loss of subsistence means

due to environmental changes

Violation of children
and adolescents’ rights

Denial of the right of access

to information

Inexistence of effective mechanisms of active transparency

Violation of the right to
participation

Communities affected were not allowed to participate in

the decision-making process

Access to Justice barriers

Suspension of the effects of judicial decisions until
the damages were already consolidated (stay of

preliminary order)

PPP framework inadequacy

Negative effects on

climate change

Emissions stemming from deforestation and

reservoir filling?47

Other human rights violations

Disproportional restrictions of the right to freedom
of expression and to peaceful assembly of indigenous
communities; Damages to health and limited access to

water by the local population




» Wind Farm of Aracati

Background

Located in the coast of Ceara, the town of Aracati has approximately seventy thousand inha-
bitants. In 2008, the company Bons Ventos Geradora de Energia S/A started to install an wind
farm in the municipality, comprised of three power plants: Bons Ventos (24 windmills), Enacel

(15 windmills), and Canoa Quebrada (28 windmills).

The State Public Prosecutor’s Office and the Brazilian Public Prosecutor’s Office documented
that installation of the towers destroyed archaeological sites, caused environmental damages,
and created social problems for the region of Cumbe, where the power plants were installed*

The main environmental problems documented were the following:

Environmental impacts of the Wind Farm of Aracati (Public Prosecutor’s Office, 2009) 249
Deforestation of fixed dunes

Burial of fixed dunes by the earthwork activities

Burial/grounding of interdune ponds

Cuts and landfills in fixed and movable dunes

Introduction of sedimentary material for soil impermeabilization and compaction
Constant noise

Erosion



Such environmental changes have led to a reduction in the population of fishes, birds,

turtles, and other animals, directly interfering with the subsistence activities of fishers.>s

Furthermore, areas occupied by windmills cannot be accessed by the local community, since
the equipment poses safety risks. Therefore, places previously used by the population started to
be exclusively destined to power generation. There was no compensation, however, for losses in
fishing, shell-fishing collection, and leisure areas.>s' There are also reports of arbitrary destruc-
tion of houses, 25> with no payment of compensation nor a displacement plan, in a clear violation

to national and international norms on adequate housing.

The local community also reported problems which are similar to other development pro-
jects. At the beginning of the plant’s installation, the company created a great expectation re-
garding new job opportunities and income generation; however, job offers were just tempo-
rary, with a length of four months.> Project installation also caused a population influx: the
community, usually inhabited by six hundred people, started to deal with the daily circulation

of fifteen hundred workers.254

Therefore, part of the local community started to oppose the wind farm, including by organi-
zing demonstrations and blockages. In this context, one of the leaders of the movement suffered
akidnap attempt. In face of intimidations and threats, he distanced himself from the community

and was included in the Brazilian government Human Rights Defensor's Protection Program.?s5

Standards regarding renewable energy

Brazil is a member state to the United Nations Framework Convention on Climate Change,
committing itself to reduce from 36.1% to 38.9 of its emissions by 2020. With this purpose, in
2009, the Brazilian State adopted a National Politics on Climate Change,**¢ and the government

elaborated sector plans for mitigation and adaptation.

Brazil has also ratified the Paris Agreement. The country established for itself the commit-
ment that, in 2025, emissions of greenhouse effect gases will be 37% lower than 2005 levels.>>”
Meeting these commitments depends on high participation of renewable energies in the Bra-
zilian power matrix. Accordingly, the Brazilian Company of Power Research projects the conti-
nuous expansion of wind power generation in the country?>®, a movement that has been led by

the Northeast region.



To ensure the compatibility of the expansion of renewable energy sources with human and
environmental rights, environmental norms rules adapt to the specificities of renewable sour-
ces of power, including wind power. Similarly, recent standards on the management of social
and environmental impacts already consider and incorporate issues related to climate chan-
ge.?»» However, these normative changes were still in progress when during planning and cons-
truction of the Wind Farm of Aracati, with consequences for the social and environmental im-

pacts management system, as provided by the next section.

Simplified environmental licensing

Energy generating plants with a small potential of environmental impact may be licensed
through a simplified procedure, which is faster and requires only the submission of the Simpli-
fied Environmental Report (RAS).>¢° RAS regulation determines that it applies to wind farms and

other alternative power sources with low potential of environmental impact.>s*

In 2014, the National Environmental Council (CONAMA) issued regulation establishing cri-
teria to determine whether each wind farm could be categorized as a low-impact project (and,
therefore, entitled to simplified licensing), based on project size and location.>¢> The norm es-
tablished that wind farms installed in dunes (such as in Aracati) require a full environmental
impact assessment, since the RAS is not sufficient to measure and manage its impacts.>s3 Howe-
ver, by the time Parque de Aracati was built, the State Environment Superintendence from the
State of Ceara (SEMACE) licensed the project through simplified licensing procedures. The three

plants were individually licensed, and the analyses were compartmentalized and fragmented.

The State and the Federal Public Prosecutor’s Office considered that SEMACE’s decision to
be flawed, arguing that a full environmental impact assessment was necessary, and that the
farm should be licensed as a unified project.>¢* For the Public Prosecutor’s Office, the project’s
localization (which included an Area of Permanent Conservation, an Area of Environmental
Conservation, and the Coastal Zone) justified elaboration of a full impact assessment.>%> At first,
a federal judge granted the Federal Public Prosecutor’s Office, and ordered a halt to the plant’s
operation. However, final decisions found that the RAS was sufficient to lay the foundation for
the environmental licensing procedure.>*® On its sentence, the judge took into consideration the
power demand of the country and the benefits of the so-called clean energy, determining that
“inconveniences suffered by the local community, reported by MPF, are natural to any public

interest project with similar nature and magnitude.”>267
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Summary Table

The main violations, gaps and problems in the Aracati case are summarized by the following

table:

Summary Table: Violations, governance gaps, and social and environmental management

problems in the Aracati case

Environmental licensing failures

Simplified process, insufficient impact assessments

Problems in assessing cumulative

and synergistic impacts

Fragmentation of impact assessments, licenses, and
licensing conditions

Environmental Conservation Units

Free, prior and informed consent

Problems in resettlement

Residents report have been expelled from
recreational, work, and housing areas, with no
resettlement policy

Violation of IP land rights and
traditional communities

Violation of children and

adolescents' rights

Denial of the right of access to
information

Inexistence of effective mechanisms of active

transparency

Violation of the right to
participation

Communities affected were not allowed to
participate in the decision-making process

Access to Justice barriers

PPP framework inadequacy

Negative effects on climate change

Other human rights violations

Threats to opposers of the project




Part IV

Strengthening and
making greater use of
country systems: ways
forward for the NDB




Critical perspectives on the country systems
approach in development finance institutions

To illustrate some of the challenges in the operationalization of the country systems appro-
ach in the context of development finance this Part is divided into two sections. Initially, two
brief case studies are presented. The first one, a development policy loan (“DPL”) extended by
the World Bank to Brazil in 2010, reveals the limitations of initiatives aimed to strengthen the
country systems’ social and environmental safeguards. The second, BNDES’ financing to the
highway Villa Tunari-San Ignacio de Moxos (“TIPNIS Park”), in Bolivia, illustrates the negative
impacts of overly permissive uses of national and local systems. After the case studies, some
reflections are made on the DFIs’ experience with the country systems, indicating paths for the
NDB.

» World Bank: Development Policy Loan for Sustainable
Environmental Management (Brazil)

In 2004, the World Bank created the so-called Development Policy Loans (“DPL”), through
the merge of several instruments, such as Sectoral Adjustment Loans, Structural Adjustment
Loans, among others.>® The DPL are development loans that finance comprehensive policy re-
forms, often through a direct budgetary support, instead of investments based on physical pro-
jects (e.g. hydroelectric, highways, airports, etc.). By the end of the tax year of 2016, the bank
reported the existence of 702 DPLs, corresponding to approximately 25% (one fourth) of its
investment portfolio, totalling USD 132 billion. Twenty-four DPLs were granted to Brazil in the

period from 2005 to 2016, in a total amount of USD 11.6 billion.>¢?

The First Programmatic Development Policy Loan for Sustainable Environmental Manage-
ment (SEM DPL 1) was conceived as a programmatic series of two loans to the Brazilian Federal
Government in a total of approximately USD 2 billion. The first loan, in the amount of USD1.3
billion, the largest one under such modality by that time, was divided into two instalments of
USD 800 million and USD 500 million. The loan was approved in March 2009, entered in force in
June 2010, and disbursements occurred in June and December 2010. The second planned loan of

the series, the SEM DPL 2, was not made due to the cancellation of the operation.

Initially, the programmatic loan would have as counterparty the BNDES, first as the major

and then as a financial intermediate. The purpose was to increase public investments’ capacity



in infrastructure, in line with the Brazilian Growth Acceleration Programme (PAC), while also
enhancing BNDES’ environmental performance. However, in face of significant concerns by the
World Bank’s internal teams on BNDES’ capacity to comply with the environmental safeguards,
bids, and financial management, the Brazilian development bank was not considered eligible
for a loan of such modality. The agreement was signed with the federal government, with the

Ministry of the Environment and BNDES as the two main implementing agencies.>”°

The purpose of SEM DPL was (i) to improve the country’s environmental management sys-
tem, and (ii) to integrate the principles of environmentally sustainable development in the
development agenda of key-sectors (management and conservation of natural resources, hy-
dric resources, environmental management, environmental sanitation, renewable energies).
Among the expected results were the increase in energy production through renewable sources,
decrease of legal disputes on environmental licenses, reduction of GEE emissions and defores-
tation, as well as a remodelling of screening, approval, and monitoring processes for all BNDES’

new projects.>”

By the end of disbursements, the project closing evaluation qualified the project performan-
ce as satisfactory, both regarding the results and the quality of the supervision undertaken by
the borrowing institution.?”> However, the Independent Evaluation Group (IEG) of the World
Bank itself adopted a more critical posture. For objective (I), the IEG evaluation was that the
project performed in an “insufficient” level, while for objective (II), the conclusion was “not

satisfactory”.

Since the beginning, the IEG criticized the repeated changes in the operation design — in-
cluding significant changes in the financing instrument, purposes, and implementing agencies
— which, according to the entity, created problems for the project’s logics, putting at risk the

schedule, efficacy, and reputation of the World Bank.>”3

About the relationship between the resources the World Bank made available and the achie-
ved results, IEG considered there are little evidence that the SEM DPL has contributed for the
progresses, since the results were part of an environmental reform process that was in place
for decades. IEG also stressed that programmatic loans should be incorporated to the general
budget and not “stamped” for specific projects. However, on the contrary, the SEM DPL was
used to increase BNDES disbursements’ capacity in infrastructure projects with a problematic

socio-environmental profile, such as Belo Monte Hydroelectric Power Plant.>7*

Echoing the critics that civil society organizations submitted to the World Bank before the

beginning of the SEM DPL, IEG criticised the lack of a deeper analysis of the environmental and



social management system of BNDES. Civil society had already raised a concern on the deta-
chment of BNDES from the most advanced sustainability practices in the financial sector, re-
quiring public consultations to be carried out in order to provide subsidies to the creation of a
social and environmental policy, one of the loans counterpart.>’s I[EG also criticised the project’s

monitoring and evaluation, which did not include the views from other stakeholders.

The Brazilian government, through the Department of International Affairs from the Mi-
nistry of Finances, strongly objected to the IEG’s conclusions. In an official letter, the Brazilian
government accused the department of performing an “incomplete, impartial, and sometimes
biased evaluation of the recent evolutions in Brazil, as well as a lack of understanding on the
context for implementing the SEM DPL.”27¢ The World Bank management also registered a di-

sagreement with factual issues involving implementation and evaluation of the SEM DPL.>77

» BNDES: Villa Tunari-San Ignacio de Moxos Highway -
Parque TIPNIS (Bolivia)

The project of the Villa Tunari — San Ignacio de Moxos highway, in Bolivia, consists of a road
that would cut across the Indigenous Territory and the National Park Isiboro Sécure (TIPNIS), a
protected area with a vast biodiversity occupied by indigenous peoples before the country was
colonized. The construction of the highway in three sections was an old Bolivian project for in-
terocean integration to make feasible the outflow of goods to the Asian continent. It gained force
after a diplomatic agreement signed between the Brazilian and the Bolivian governments, throu-
gh which BNDES would loan USD 332 million. The financial agreement between the bank and the
Bolivian State was signed in April 2011, but it was cancelled in June 2012, after Bolivia approved

the Law No. 180/2011?78, designating the protected area of TPINIS as “intangible” (untouchable).

The TIPNIS highway project, since the beginning, was marked by controversies on corrup-
tion, social and environmental impacts, and complaints of human rights violations, including
the lack of prior consultation to the 64 communities residing in the Indigenous Territory that
would be directly affected by the construction of the second section of the road. The Confede-
ration of Indigenous Peoples from Bolivia and other organization led movements that sparked
several public protests uncovering the social, territorial, and environmental impacts, as well
as human rights violations, including abuses, prisons, and violence suffered during the march

against the project, which had taken place in 2011.27%

The strong pressure of indigenous peoples living at Park TIPNIS was decisive to cancel the

agreement between the BNDES and the Bolivian State. Nevertheless, the TIPNIS case uncovered



the gaps in BNDES’ social and environmental due diligence for its international investments. Ba-
sed on documents obtained with local authorities, as well as other documents accessed throu-
gh the Brazilian access to information law, Conectas, in partnership with the British NGO Global
Witness and the Bolivian NGO CEDLA, rebuilt the social and environmental analysis of the hi-
ghway by the Brazilian development bank. The investigation revealed that BNDES failed to detect
severe irregularities in the project’s concession, and the grave social and environmental impacts
and human rights violations, such as the lack of free, prior and informed consent of indigenous
peoples. The organizations found that, among the multiple negative events involving the project,

BNDES did not properly address with the following elements in its due diligence process>®:

- Lack of consultation to TIPNIS indigenous communities, which were publicly against

the highway project;

The Bolivian Administrator of Roads’ failure to perform an Environmental Impact

Assessment in advance to the bidding process to build the highway;

+ The poor quality of the Environmental Impact Assessment for the sections 1and 3
of the highway, which does not sufficiently expose future and potential negative
impacts of the highway construction, and which did not implement a meaningful
consultation process with local communities, and which was also widely criticised by

the environmental authority at the time;

- Practice of large-scale illegalities (sic) in the bidding process, as detailed in the
official investigation by the Bolivian General Comptroller’s Office, published

in June 2010;

Plausible evidences of human rights violations related to the demonstrations against

the highway in August 2011.2%

Regarding the administrative irregularities, information showed that in 2007, the construc-
tion company OAS won a bid for a project estimated to cost USD 415 million, 80% of which
would be financed by BNDES and the other 20% to be paid by Bolivia. One year after the project
was awarded to OAS, the company was subject to criminal investigation for overpricing, ille-
galities, and irregularities in a “turnkey” type of contract.>®> The investigation showed that the
company was exempted from developing an Environmental Impact Assessment (AIA), which is
prerequisite for the bidding process of any construction in that country and which, in this case,

was only made at a later stag.>s3



BNDES’ decision to move forward with the financing of sections 1 and 3 (south and north of
TIPNIS Park) called the attention of organizations, given the lack of a licence for section 2, central
part, which would cross the indigenous territory. According to BNDES, the independent audit that
was hired to analyse the environmental studies and the expiry dates of the licences declared there
were no “non-conformities” with the Bolivian law. The bank also stated that it availed itself of all
the precautionary measures to prevent the financing of sections without the necessary licences
and impact mitigation measures. However, the civil society organizations found that BNDES’ due
diligence for international projects lacked criteria and minimum procedures to identify and deal
with problems that the local authorities would not be capable of solving in a proper way. The case
showed that the financing to export Brazilian goods and services by BNDES did not ensure the
effectiveness of the guidelines of its own social and environmental policies, nor it was capable of
ensuring the compliance with the legislation and environmental and social commitments of the

importing country.

In 2015, BNDES included specific guidelines for exportation projects in its Social and Envi-
ronmental Policy (post-shipment ExIm class). The bank succeeded in better regulating the pro-
cess of evaluation of social and environmental compliance, explicitly providing for third-party
audits, project monitoring, and disclosure of information through a social and environmental
“statement”. In practice, however, implementation of such measures is not fully effective yet,
including by the intensification of claims of corruption involving construction companies that
received funds from the bank to the construction in neighbouring countries and in Africa, whi-
ch led the bank to suspend part of the operations and even to cancel projects that had already

started to be executed abroad.

» Challenges for a stronger use of country systems

The experience of implementing the country systems approach in DFIs reveals some successful
cases, but also a dual failure. On the one hand, country systems remain widely underused, making
such objective the least successful among those included in the agenda of aid development effecti-
veness.”® Only in exceptional circumstances the country systems are considered appropriate — or
“equivalent” — and, therefore, adequate to replace the policies and procedures of DFIs themselves.
On the other hand, in cases in which a greater use of the country systems was made, and/or country
systems were strengthened, the results were often unsatisfactory, with cases in which resources in-
tended to improve social and environmental management had results that were the opposite to those

planned, aggravating a pre-existing context of weaknesses in normative frameworks and policies.



Nevertheless, the use of country systems to address social and environmental issues is
growing, even though tortuously, to become a well-established strategic, practical and policy
objective of DFIs. Proof of this is the inclusion of the country systems approach in the safeguard
policies of both “traditional” and “new” banks. It is progressively becoming a standard approach

at the policy level, even when there is not explicit recognition about this, as it is the case of BNDES.

Indeed, the transition for a greater use of the country systems in social and environmental safe-
guards is a reality, at least in the language of the institutional operational policies. A recent compa-
rative analysis of the environmental and social safeguards of the NDB, the AIIB, and the World Bank
concluded that “both in the attribution of responsibilities and in the use of national systems, social
and environmental policies of the three banks are remarkably convergent”2 in the sense that they
shift to the client the burden of compliance and rely extensively on the use of national systems to
achieve social and environmental protection. The same analysis also identified that the limitations
to operationalize the country systems approach are common to many actors. In the case of the three
banks, the analysis noticed that the all the three policies lacked clear guidelines on how the national

systems could be strengthened and in accordance to which standards?>®¢

Based on the experience of the analysed institutions and the case studies, it is possible to
identify five major challenges for an effective implementation of the country systems approach
in development finance, which certainly unfold into other challenges related to the normative

framework, governance, and operational practice.

Misalignment between the planning and financial instruments
and the measures for strengthening national systems

The first challenge is to ensure consistency in the integration of the country systems appro-
ach across different instruments of financial support for development projects and programs.
This applies both to the analysis of the domestic framework, in the stage of determination of
equivalence and acceptability, and to initiatives to strengthen and to fill gaps through pro-

grammatic loans, technical assistance or contractual provisions in specific projects.

The current limitations hinder greater adherence to country systems and the development
of more effective solutions. In a 2010 review of the World Bank safeguards performance (i.e.,
prior to updating the current framework in 2016), the Independent Evaluation Group (IEG) no-
ted that countries have not experienced significant benefits in using country systems, and that,

thus, ownership was low.>87



The IEG report on World Bank’s pilots in country systems applied to social and environ-
mental safeguards highlighted improvements that are needed, including: (a) articulating cle-
ar criteria and procedures for determining the acceptability of a country environmental and
social systems and performance, (b) adopt country and/or sector-level approaches beyond
project-level approaches, and (c) to guide the efforts of strengthening the capacity of national
systems towards internationally agreed principles, outcomes and benchmarking, rather than
equivalence/acceptability/gap filling. At that time, the study further recommended that the WB

changed its approach from “using national systems” to ""use and strengthen national systems”.

The IDB country systems’ use assessment, undertaken on the occasion of its Ninth Capital Increa-
se, listed as a critical point a greater coordination between areas responsible for validation and impro-
vement of domestic systems.>® In this sense, the mainstreaming of country systems into social and
environmental issues is important to ensure greater consistency in programs, partnership strategies
and support instruments. On that aspect, the design of IDB’s country system approach can be consi-

dered a positive model, despite the barriers that are still observed in its practical operationalization.

The measures identified by the IDB and the World Bank assessments are generally in line with this
study's perception that a more coherent country system framework is needed. In addition, measures
favoring coherence and the mainstreaming of the country systems approach would benefit from ex-
plicit provisions about civil society participation. It is important to incorporate participation not only
at the project level, but also during policy design, assessment of domestic systems, decision-making
onlending, and elaboration of strategies to strengthen domestic frameworks. In Brazil, there isacon-
sistent record of civil society engagement with the IFIs agenda. For two decades, sixty organizations
organized themselves through the Brazil Network on Multilateral Financial Institutions. This track
record of continuous and coordinated action indicates that social participation processes would be
valued and utilized, generating significant contributions to the country system approach. Likewise,

country systems’ mainstreaming would benefit from institutional spaces for social participation.

The programmatic lending is an example of an instrument that, if well designed, can help in
the use of country systems in individual projects, such as infrastructure projects. Upon granting
the SEM DPL to Brazil, in 2010, the Operational Policy 8.60, which governs this type of instru-
ment, established that if the country’s specific policies “are likely to have significant poverty
and social consequences, especially on poor people and vulnerable groups” (Paragraph 10) or
“are likely to cause significant effects on the country’s environment, forests, and other natural
resources” (Paragraph 11), the bank would assess whether the borrower has an on-site system
to manage those risks, and if there are gaps noted in risk management, it should identify me-
asures to meet them. With the approval of the new social-environmental framework in August

2016, the World Bank issued a new Policy for Development Policy Financing (OPS5.02-POL.105).



The new rule does not differ substantially from OP 8.60. For policies with an increased like-
lihood of significant effects, the Bank assesses in the Program Document the systems of mem-
ber countries to reduce such adverse effects and improve its effects, based on relevant national
or sectoral environmental analysis. If there are significant gaps in the analysis or deficiencies in
these systems, the Bank describes in the program document how such gaps or failures would be

addressed before or during program implementation, as appropriate.

The Brazil SEM DPL case reveals, however, that the social and environmental discipline of
World Bank policy lending leaves space for borrowers to use its resources to finance projects
that cause impacts, without adopting adequate mitigation measures or giving in exchange a

satisfactory and long-lasting reinforcement of the social-environmental governance.

Moreover, there is a striking contradiction between the narrative on strengthening country
systems - expressed, for example, in the Country Partnership Framework - and the reality of
instruments that should materialize such aim - like the programmatic loans and project finan-
cing. This inconsistency has been criticized by civil society organizations during consultations
about the 2018-2023 Country Partnership Framework for Brazil (CPF).>®¢ The organizations
welcomed the Bank’s recognition that many problems in the Brazilian environmental licensing
system resulted from failures in earlier stages of project preparation and territorial planning.
However, they highlighted that the CPF did not present concrete strategies for overcoming such
challenge - which could be, at least in part, attributed to policy initiatives that had been suppor-

ted by the Bank, despite their misalignment with environmental and human rights norms.29°

As in Brazil, in other countries where the World Bank sought to support the transition to a
low-carbon economy through policy financing, the results were below expectations due to cer-
tain gaps. While they contributed to efforts to increase renewable energy supply, programmatic
lending in countries such as Egypt, Indonesia, Peru and Mozambique generated subsidies for

fossil fuels, increased forest vulnerability and weakened environmental governance.?

Limitations of the remediation processes in cases

of retrogression in the domestic system

Besides the need to calibrate the instruments to identify strengths and weaknesses of country
systems and improve them, it is also necessary to consider that the regulatory framework of cou-
ntries is not static. Currently, the threats of setbacks on social and environmental governance and

rules in developing countries, and even among the most developed, are widely discussed.



In Brazil, as discussed in Part III of this study, the social and environmental field is currently
under constant threats of retrocession, both in the regulatory and the public policy spheres.
The recent period has been marked by legislative offensives against human and environmental
rights, budget cuts to the Ministry of the Environment, reduction of the institutional capacity of
Funai (Indigenous body), growth in deforestation rates, explosion of the rates of deaths in the
rural area and of land conflicts throughout the country, as well as attacks against indigenous
peoples.> The UN itself has expressed concern about the weakening of the level of protection,
issuing warns about a possible violation of the obligation of non-retrocession under interna-

tional law.293

In this scenario, the weakening of standards may not only materialize through a legal or
regulatory reform, but through deliberate choice to “dry out” the capacity of social and envi-
ronmental agencies, rendering normative commands inoperative.>?* This is the case of the an-
tislavery regulation in Brazil, formerly considered an international model, but now depleted by
drastic budgetary cuts of the inspection agencies.?? As a result, the number of workers rescued
in 2017 has fallen to the lowest level since 2004, with only 404 releases, from almost 6,000 in
2007. The number of inspections by the special groups in 2017 was 88, compared to a peak of

189 in 2013, a fall of 53%.29°

Therefore, it is worrisome that the policies of institutions in general do not bring detail on
the process to be followed in order to ascertain and deal with retrocessions. In the analyzed
institutions, the criteria and procedures are similar. IDB claims it can take action if it notices
changes in the applicable national laws, flexibilization of environmental regulation, or decli-
ne in the capacity of responsible institutions. The World Bank’s operational policy on country
system use obliges the borrower to maintain equivalent social and environmental safeguards,
as well as acceptable implementation practices, track records and capacities.>*’ The obligation
to ensure equivalence of standards throughout the project cycle would be, as a consequence, an
integral part of contractual obligations.?*® In case of deterioration, the Bank states that contrac-
tual remedies apply, such as the termination of the agreement. AIIB commits the borrower to
give notice of “material changes” in the framework that served as the basis for the assessment

of equivalence with its social and environmental policy.>9

But there is no mention, for example, of the critical role that civil society organizations could
play in reporting retrocessions that could amount to a violation of the commitment to maintain
the “equivalence” of the domestic framework. In current policies, the governments themselves
are the main sources of information, which could represent a bias in the way changes are pre-

sented to DFIs.



Therefore, there is a window of opportunity for the development of more robust and parti-
cipative tools capable of giving more promptness and precision to the assessments of domestic
systems, to enhance tools of gap-filling, and to provide a more rigorous use of mechanisms ai-

ming to maintain and improve regulatory frameworks and socio-environmental public policies.

At this point, a more cautious approach is recommended such as the one in the exposed by
the IDB review regarding its own experience with country systems in 2009. It proposes to au-
tomatically renew the assessments for predefined periods of time, except in cases of manifest
retrocessions. This option seems insufficient to deal with the dynamism with which socio-en-
vironmental rules and policies change following political realignments and economic pressures
for a greater extraction of natural resources and the disorderly implementation of large infras-

tructure projects, as was clear in the Brazilian case.

Failures in the methodologies to measure benefits and results
of the use of country systems

The second challenge is to build robust methodologies for assessing the results of initiatives
aiming to improve country systems. In the case of the World Bank, independent civil society
organizations’ assessment of the implementation of country systems pilots in the 2000s poin-
ted out, for example, that measures to complement and strengthen country systems did not
involve socio-environmental legal and regulatory reforms. Consequently, the pilot would have
failed to promote long-term improvements in the socio-environmental normative framework
of the borrowing countries, which could be used for future projects, including those that are not

financed by the World Bank.

As mentioned above, one of the expected results of the SEM DPL to Brazil was the improvement
of BNDES’ screening, approval, monitoring and evaluation criteria, which has had unsatisfactory
result. In 2014, years after the termination of the loan, Conectas Human Rights published a report
highlighting a number of shortcomings in the social and environmental assessment cycle of BN-
DES projects, including lack of transparency on social and environmental information, inadequacy
of the instruments designed to verify the adherence of corporate clients to universal standards of
social and environmental responsibility; weaknesses in monitoring mechanisms; and a complete
absence of policies and standards on a variety of issues involving human rights impacts, such as in-
digenous peoples’ rights to free, prior and informed consent (FPIC).32 This last problem - the lack
of human rights criteria in BNDES’ financing - could not have been properly corrected by the World

Bank, since the bank itself lacks an integrated human rights approach on its activities.3*



» A critical view of the World Bank pilot of the country systems
applied to social and environmental safeguards

The Center for International and Environmental Law (“"CIEL") reviewed the cases included in the
pilot to understand whether the World Bank country system approach met three criteria: i) the
approved social and environmental safeguards were equivalent, in terms of protection, to the
World Bank policies; ii) the use of the country system facilitated long-term and binding legal im-
provementsinthe domesticframework of borrowing countries, which could be used for future pro-
jects; and iii) World Bank accountability before communities was as effective in the country sys-
tem approach asin the traditional use of safeguards. The assessment concluded that the experi-

ment presented "“serious risks and uncertain benefits"3°° The following problems were identified:

«  Critical components of a country's system were left out, although essential to the
good performance of other safeguards, such as freedom of the press, judicial inde-

pendence and access to information;

«  There have been no permanent improvements in the domestic safeguards system

of borrowing countries;

« It provided an opportunity to weaken the existing safeguards by reducing the ex-
pected standard or upon "“false equivalence"*°" between domestic standards and

multilateral institution safeguards;

+ Lack of transparency and accountability in the review of the domestic standards

(laws, rules and institutions);

«  Lack of clarity about the methodology for complementing and strengthening do-

mestic systems;

+ Lack of a timeline and a participatory monitoring system of gap filling measures;

«  Barriers to the access to the World Bank's accountability mechanism, the Inspec-
tion Panel, mainly due to the lack of clarity on the applicable standards, especially
when an accurate description of the violated rule is an essential condition for the

admissibility of complaints.

Source: CIEL (2008).




Based on ADB’s assessment of their projects aimed at the development of country systems’
assessment methodology, the following lessons were learned: (i) given the complexity of the as-
sessment process, there is need to allocate adequate budget and time to conduct the assessment
of the country system, (ii) in order to ensure a good assessment, governments and other stake-
holders should understand and agree on their contributions, the scope of work and approach, and
the expected outcomes, and (iii) the need to ensure that the level of detail of the measures to fill

the recommended gaps is compatible with the intended use of the priority action plan.°

Inconsistencies and additional risks in cases in which
there are financial intermediaries

The fourth challenge is to ensure the consistency in the application of the country system in
cases involving financial intermediaries. The case study on the World Bank’s SEM DPL for Brazil
illustrates this problem. One of the pillars of the new BNDES environmental and social mana-
gement system supported by SEM DPL should be the development of at least thirteen sectoral
guidelines. Nevertheless, only four guidelines°> have already been developed and have left out
critical sectors such as hydropower, forests, soy, water and sanitation. The SEM DPL Program do-
cument also prescribed that BNDES would apply its new policies to all its investments, including
“indirect” investments financed through financial intermediaries, but the monitoring indicator

for this policy area only covered direct investments, which are half of the bank’s portfolio.>*¢

The NDB, for example, extended a credit to BNDES as onlender worth USS$ 300 million for in-
vestments in renewable energy. According to the financing agreement between the two entities,
BNDES is responsible for allocating this resource in sub-projects, as well as conducting the so-
cial and environmental analysis, in accordance with its own Socio-environmental Policy. In this
case, NDB undertakes a review of the BNDES assessment. This arrangement, common in other
multilateral financing institutions, is criticized as it hinders external control over the standards
that are applicable to ensure projects’ socio-environmental compliance. In the specific case of
the “umbrella” loan between NDB and BNDES, NDB did not provide public information about
the due diligence of the BNDES policy framework, despite the various concerns that have been
about the limitations of BNDES criteria the Bank’s criteria for transparency, as well as environ-

mental and human rights standards.>°?



Vulnerability of rights in projects with
a “national priority"” stamp

The case studies show that recurrent failures in the Brazilian system of social and environ-
mental protection are related to the absence of effective monitoring of human rights standards.
More than just a distance from best available practices of E&S management, there is enough
evidence of flexibilization of individual and collective rights. For instance, while public hearings
are often held within the licensing process, the right to free, prior and informed consent and
consultation is systematically neglected. The absence of a rights-based approach is particularly
relevant in projects labelled as national priorities - in such cases, even the judiciary tends to act

under self-restraint, limiting its role as an instance capable of ensuring proper remedy



Lessons learned and ways forward for the NDB

The lessons learned from the benchmark study and from the experience with infrastructure

projects in Brazil are mainly useful to the operations of DFIs in countries that are at a stage of

economic development and present socio-environmental normative frameworks and institu-

tions that are similar to those in Brazil. However, there are lessons that could apply to all deve-

loping countries. In any case, there is no unique formula to the adoption of country systems by

development banks, so it is critical to take into account the specifics of each country.

THE NDB WILL

FACE PARTICULAR
CHALLENGES WHEN
REALIZING ITS VISION
AROUND THE USE OF
COUNTRY SYSTEMS:

NDB will likely face problems that are similar to those of other
DFIs, but also others arising from its own organizational structure
and political vision. In the case of the NDB, two of its distinctive
features may create additional challenges to the effectiveness of

its country systems approach.

FIRST, NDB'S E&S
POLICY FRAMEWORK
IS MORE GENERIC
THAN THE

AVERAGE WITHIN
MULTILATERAL
DEVELOPMENT
BANKS (MDBS):

While the main MDBs have E&S policy frameworks covering a
broad range of issues (assessment and monitoring of social and
environmental impacts, involuntary resettlement, indigenous
peoples’ rigues, cultural and historical heritage, biodiversity, water
management, etc.), and that set out clear and detailed standards, the
NDB framework is based on principles, with few standards that, up
until now, have not been followed by any other public documents
establishing operational guidance for the approval, contracting,
monitoring and evaluation of a project. On the one hand, this is very
much aligned with NDB’s critical view of traditional safeguards. It
sees them as having weaknesses, such as their narrow applicability
(it only applies to projects funded by external entities), the
impairment of a country’s potential for development in accordance
with its own priorities, and the failure to recognize the differences
of each normative framework, as well as the difference between
emerging and developing countries when it comes to their capacity
to comply with the safeguards.>°® But the lack of clear standards

hinders the identification of benchmarks for equivalence tests.



NDB REJECTS
CONDITIONALITIES:

NDB shows a commitment towards the adoption of South-

South Cooperation principles into its activities, including

respect for countries’ sovereignty and the the refusal to impose
conditionalities. The need to respect the sovereignty and the idea
of horizontality in partnerships for development are legitimate
values to be pursued by a “Global South” development bank.
However, such a vision may create barriers for the adoption of
actions that are needed to fill some gaps, within a systemic vision
on socio-environmental governance, human rights, and balanced
development, as well as for the exercise of contractual rights
(e.g., penalties, fines, early termination, etc.) against measures of

weakening and retrocession of the normative framework.

NDB PARTICULAR
FEATURES ARE
ESPECIALLY
RELEVANT TO THE
ANALYSIS OF THE
CASE STUDY ON
THE BRAZILIAN
DOMESTIC SYSTEM:
The case analysis
allows the
identification of a
pattern of systematic
failures in the socio-
environmental
management system

marked by:

Alack of participation mechanisms and consultation procedures
with traditional communities. The lack of meaningful consultation
and participation not only violates nationally and internationally
recognized rights, but also adversely affects the development of
complete socio-environmental assessments and increases social

conflicts, creating barriers to the implementation of a project.3*®

The poor quality of feasibility and environmental impact studies,
which tend to underestimate social impacts and disregard
traditional communities’ specificities.?° Given that prevention,
mitigation, and compensation plans are based on these initial
studies, the poor quality of socio-environmental assessments

tends to undermine the entire impact management process.

The failure to effectively implement prevention, mitigation,

and remedy measures. This issue is fundamentally linked to the
operation of Brazilian oversight agencies tasked with protecting
human rights and the environment. Representatives and
organizations working with communities that have been affected
by the analysed development projects report that, in practice, the
enforcement of socio-environmental regulations in Brazil is not
effective for two reasons: first, because of the lack of financial and
human resources of such agencies; second, because these bodies

may suffer from undue political influence from projects’ sponsors.3*



IN BRAZIL, AN
EFFICIENT AND FAIR

USE OF THE COUNTRY

SYSTEMS APPROACH

WOULD NECESSARILY

Therefore, it remains to be seen how NDB principles and
policies would be converted into concrete actions to address
these gaps, and whether the country systems approach would
indeed be a tool equipped to deal with these problems without

compromising the protection of rights.

NEED TO ADDRESS

THESE CHALLENGES:

LACK OF ACCESS The Brazilian case studies demonstrate the lack of effective

TO JUSTICE IS A extrajudicial grievance and dispute resolution mechanisms

MAJOR CONCERN: to promptly and adequately respond to the problems faced by
local communities. Even with a solid and independent judiciary,
individuals and groups face multiple barriers to access justice.
Such barriers include an arbitrary mechanism (“suspensdo de
seguranca”) that negatively affects even the most exceptional
judicial remedies, thus hindering measures that would prevent
damage from happening or being aggravated.

COUNTRY SYSTEMS Firstly, the assessment and improvement of a country’s E&S

APPROACHES system requires a comprehensive and systemic view on the

SHOULD BE GUIDED
BY A SYSTEMIC
VIEW THAT TAKES
INTO ACCOUNT

THE MULTIPLE
DETERMINANT
FACTORS FOR

A SUSTAINABLE
DEVELOPMENT:

factors that affect the sustainability of infrastructure projects.
The Brazilian case shows that even in a middle-income country
with a relatively well-developed E&S normative framework, a
narrow perspective is a source of risk. Brazil’s country system
has several governance gaps that undermine the sustainability of
infrastructure investments, with projects that just move forward
at the expense of the environmental licensing procedure or the
right of affected communities from participating and being
consulted (or give consent). In such circumstances, there is a
strong perception that the Brazilian legislation and the respective
enforcement institutions are selective and lack coherence. The
analysis of the country system must therefore take into account
the level of institutional development; civil society participation;
access to information; the standing of legal, regulatory and policy
frameworks; the level of implementation and compliance with

environmental standards; and the environmental management



capacity of public authorities. In addition, it should go even
further to consider, for example, the access to justice, the
right to freedom of expression and assembly, among other
rights that may be restricted to enable a political and legal
environment that is favorable to major - not rarely harmful -

infrastructure projects.

THE USE OF THE
COUNTRY SYSTEM IS
STILL PERMEATED BY
INDEFINITIONS:

Whether in traditional institutions, such as the World Bank, or in
new ones, such as NDB and AIIB, standards for equivalence and
acceptability are marked by a high degree of uncertainty, since
the language of safeguard policies is full of vague concepts, even
in the case of detailed frameworks, such as the World Bank’s.3
This obstacle became evident in projects that sought to further
the assessment and implementation of the country systems
approach. According to the Asian Development Bank, one of its
technical assistance projects intended to strengthen domestic
systems was delayed due to difficulties in initially identifying
laws related to socio-environmental safeguards. In addition,
time and resources were employed to compile the legislation and
to update the data during the project implementation. Finally,
throughout the implementation of the project, the benchmark
criteria to the “equivalence assessment” changed from “good
international practices” to the policy principles of the new
Safeguards Policy that the bank approved in 2009, which led to

further delays in the implementation.33

INDETERMINATIONS
AROUND THE USE
OF CORPORATE
SYSTEMS:

NDB, as well as AIIB and other MDBs, intends to use corporate
systems, meaning the private sector. However, there is little
clarity on the methodologies to assess private clients’ capacity
to comply with universal standards of responsible business
conduct (e.g. the Global Compact, ISO 26000 and the United

Nations Guiding Principles on Business and Human Rights).314



» IDB and its environmental analysis:

A comprehensive view of country systems

An example of a systemic approach to country systems is the IDB, whose environmental
analysis considers several relevant aspects, including the environmental governance status,

with elements that include the level of institutional development, civil society participation,

access to information, the standing of the legal, regulatory and policy frameworks, the level
of application and enforcement of environmental standards, as well as the environmental
management capacity of public authorities. Its strengthening tools seek to address pro-

blems in these areas.

» BNDES and the reverse path:
From sovereignty to the strengthening of its own policies

BNDES, as a public national development bank with a legal regime linked to a specific
jurisdiction, has followed quite the opposite path to those of multilateral institutions. In
general, its performance outside of Brazil has been marked by an understanding, even
implicit, of respect for the sovereignty of the recipient country and the use of domes-
tic systems. The instruments for verifying the quality and robustness of previous impact
studies and the effectiveness of mitigation measures employed by local authorities and
implementers have been playing a minor role for a long time. But this behavior is gradually
giving place to a more critical and careful posture, resulting from the bank's learning on

how to operate in a socially and environmentally responsible manner in contexts that dif-

fer from those of its host country.




Recommendations

A ROBUST, CONSISTENT AND INTEGRATED COUNTRY SYSTEMS APPROACH:

The development of a robust, consistent, and integrated framework on country systems is es-
sential to ensure strategic and operational coherence across all the dimensions of DFIs’ activi-
ties - from the development of country strategies, to the establishment of operational policies
and the design of innovative financial instruments. To be complete, a vision on country systems
requires an adequate analysis of all issues that are sensitive for the sustainability of infrastruc-
ture and development projects, including the public participation in relevant decision-making
processes, the access to justice, the context of respect for human rights (including freedom of
expression and human rights defenders), the transparency of public agencies, a normative fra-
mework that ensures sustainable performance and accountability of the private sector, as well

as socio-environmental governance (effective enforcement capacity, sanctions, etc.).

ALERT SYSTEMS FOR SETBACKS OR WEAKENING OF THE E&S FRAMEWORK:

Establish a platform for the identification of measures that imply, or that have the potential
of causing, setbacks in the domestic system. Its development and implementation should take
into account the views of civil society organizations, academia, think tanks, and especially of

directly affected communities.

ALIGNMENT WITH INTERNATIONAL ENVIRONMENTAL AND HUMAN RIGHTS STANDARDS:>*:
Measures for the strengthening and gap-filling should be be mindful of states’ obligations
enshrined in incorporated international treaties and agreements. For instance, the Paris Agre-
ement and the International Covenant on Economic, Social and Cultural Rights encompass
almost all members of the new IFIs as States-Parties. This “bottom-up” construction would
allow the development of robust policies aligned with domestic systems without compromi-
sing the principles of efficiency, horizontality and cooperation. In line with such frameworks,
country systems assessment should be transparent, inclusive and meaningfully involve all the

stakeholders, notably local communities. 31

HUMAN RIGHTS DUE DILIGENCE processes must be in place in order to ensure that adverse
socio-environmental impacts are prevented and/or mitigated, and that eventual human ri-
ghts violations are monitored, reported and addressed. The first stage of the due diligence is
the human rights impact assessment, which can be based on a joint diagnosis carried out by
the bank, the state and the stakeholders prior to the implementation of specific projects, in

order to identify the areas in which the bank could cooperate - horizontally - with its clients



to strengthen existing rules, procedures, and policies relevant to its mandate.3'” Based on the
assessment, and before each project implementation, the bank should map the national and
international human rights standards applicable to the project, analyze the local context, and,
with the participation of the affected communities, to identify the project’s actual and po-
tential impacts on human rights.>® The identification of risks and potential violations should
guide the adoption of strategies to prevent them. These strategies, in turn, should be inte-
grated into the decision-making process of the operation itself, and include a wide range of
options, implemented by different actors: it could be the suspension or cancellation of the
project, or the rescaling to reduce impacts, including the adoption of strategies to maximi-
ze local development, strengthening the capacity of oversight agencies, addressing the root
causes of human rights issues, and implementing measures specifically intended to address
the identified impacts. In addition to improving the quality of the project and to adequating
the Bank’s activities to best practices in development and human rights, the results of each
due diligence process should feed into future analysis, providing practical data on measures

to strengthen the country system in a holistic manner.

STRENGTHEN THE CAPACITIES OF LOCAL ACTORS:

Infrastructure projects are often designed and implemented in contexts of serious political
and economic power imbalances.3 The NDB should take assertive measures to balance power
asymmetries and to develop its own tools to overcome obstacles to the participation of the so-
ciety in decision-making processes.3*° Comprehensive local capacity building strategies should
be adopted, which includes measures to encourage the adoption of policies and processes, as
well as the provision of all the resources needed to build local capacity. State employees should
not be the only audience of capacity building strategies, which should also include the private
sector and, in particular, civil society organizations.>* For that reason, it is necessary that re-
presentatives of the affected communities and non-governmental organizations have access to
this technical training. Furthermore, it is also required that they have access to specific infor-
mation on projects and processes, as well as the possibility of participating in decision-making,

implementation, communication and evaluation spaces.

LOCAL OFFICES:3>*

the NDB (and other funding institutions) should take advantage of the structure of local offices,
which have better capacity to account on and to operate in accordance with regional, natio-
nal, and local contexts. Local offices also provide direct involvement with day-to-day activi-
ties, making problem resolution faster and smoother. Local teams must have both the technical
capacity and the mandate to make the decisions that are required to meet this purpose, with

robust accountability mechanisms.



USE OF TECHNOLOGY:>3

The technology should be used as a tool to overcome information and distance obstacles. For
instance, with regards to transparency, technology improves governance by providing forms of
accessing information, including in live information, about plans, their enforcement and their
impacts. Likewise, technology can also be used to collect and to enter data into the impact ma-
nagement systems. The participative monitoring of impact management plans can benefit from
the use of easily accessible and publicly available applications. However, in order to be effective,
these systems must always consider the particularities of their final recipients, including tra-
ditional communities. In this sense, solutions cannot neglect issues such as language, culture
and accessibility; and considering these issues, sometimes the technology may not present the

best or the only solution.



Conclusions

This study evidenced that a consensus around the need to make greater use and to strengthen
country systems arose from the recognition that developing countries promoted significant
advances in their capacities, governance, and in the implementation of development projects
and programs, as well as from the idea that obtaining long-term results is a joint responsibility

between donors and borrowers - or, as it currently refers, between development partners.

On the other hand, the use and the strengthening of country systems in development finance
institutions is still marked by uncertainties, whether in traditional institutions, such as the World
Bank, the IDB and the ADB, or in the new ones, such as the NDB and or AIIB. This high degree of
uncertainty remains over the benchmark standards, since the safeguard policies language is full
of open concepts, even in the case of detailed frameworks, such as the one of the World Bank.3>
The methodologies for measuring benefits are undermined due to the lack of uniform criteria for

assessing whether there has been real improvement of the national systems.

In addition, the validation, complementation, and enhancement instruments lack consistency,
which often results in conflicting efforts in this area. The analysis showed that an instrument such
as the country partnership strategy may provide an insight into the critical points and opportu-
nities for improvement that do not necessarily reflect the lessons learned from concrete cases,

especially in high impact projects, such as large energy infrastructure and transport projects.

The rough terrain also includes the defense of the borrowing country’s sovereignty leading to a
permissive approach regarding human rights violations, as it seemed to be the BNDES position
until the adoption of measures to guarantee the internal mechanisms of socio-environmental
compliance. The case of TIPNIS highway showed that BNDES failed to take action to cover the
omissions of local authorities and to address the human rights violations. Serious irregularities
should have been taken into account by BNDES prior to the project’s approval and during its
implementation phase, in order to guide the bank in adopting effective measures in accordance

with its own obligations as the project’s financier.
Given the limitations of the existing assessment and strengthening tools, the use of country
systems today is an initiative that still faces a series of trade-offs between short-term risks and

long-term benefits.

In addition to the benefits of ownership and resource efficiency, usually evoked to justify the



adoption of the country system approach, policies that are adaptable to different national con-
texts provide the opportunity to develop socio-environmental safeguards based on an assessment
of chronic problems and gaps. In the Brazilian case, a truly complementary management system
for national institutions must start from recurrent failures - such as the lack of consultation and
engagement, the ineffectiveness of conditioning mitigation, and the need for effective grievance
mechanisms - to create mechanisms that offer effective solutions to protect vulnerable rights
in each context. It is a horizontal solution, based on the particular experiences and challenges of
each country, intended to achieve common standards and economic, social and environmental

development, taking into account the history and aspirations of different countries.

This challenge demands the continuation of the discussion that stakeholders have already star-
ted on the role of the NBD as a development partner in developing innovative horizontal me-
thods and instruments for assessing the customers’ ability to maintain their own standards
and commitments, and to set in motion effective solutions to overcome fragilities to enable a

development based on transformative and truly sustainable projects.
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